






JouRNAL issued by AMERICAN Bar ASSOCIATION 











Verve (720 
TABLE OF CONTENTS 


Page 

Oficial DRect0e Gs oc os cae ratte Ae 130 

Cottetth Byte oni me's sob tele dpe Tae 131 

Judicial System of a War-Born Nation..... 133 
Dr. JAROSLAV VOSKA, 

Alabama Supreme Court Centennial....... 141 


Stephen Strong Gregory (Photograph).... 142 
Stephen Strong Gregory ...........e+ee: 143 


Importance of Association’s New Section.. 144 
Stites W. Burr. 

Michigan Declaratory Judgment Decision.. 145 
W. F. Dopp. 


International Law Not Set Back by War... 148 
ViscounT CAVE. 


Lord Cave’s Travel Notes............--.- 150 
Progress of Preventive Justice............ 151 
W. F, Dopp. 


Lawyer’s Oath to Support Constitution.... 154 
Opinion in Margolis Disbarment Case. 


LF OS 2 ee are en ee Oe) 156 


Page 
Analogies in Islamic.and European Law... 158 


NATHAN ISAACS. 


Soviets Killing Law and Science.......... 160 

Naturalizing and Nationalizing Aliens..... 161 
Junce Evan A. Evans. 

Relief of U. S. District Courts............ 162 
Jupce Jacop TRIEBER. 

New Constitution in Louisiana............ 163 

Current Legal Literature ............5... 164 


Canadian View of Dominion Constitution... 165 
RicHarp Beprorp BENNETT. 


Review of Fight Against Trading Stamps.. 167 
T. J. O’DoNNELL. 


Important Cases Before Supreme Court.... 170 


Activities of State Bar Associations...... pa 
ee, MELEE Ty CP CTP Te tt te eee 173 
Letters from Bar Association Members.... 174 
Legal Directory: «o.oo. cs s-0s cipniencse amet 175 
Statement of Ownership ...........+++++ 176 




















Membership 


This issue of the Journal goes to 12,106 members—not 
to mention exchanges and others who receive it for various 
reasons. This is the largest membership in the history of the 
Association, but there is no reason why it should not be in- 
creased to double that number within a comparatively brief 
period. It all depends on the individual members. 

Perhaps the main difficulty with the individual member 
is that he thinks in too large numbers. He understands, as he 
was told at the last ‘annua —— of the Association, that 


ten, fifteen or Ams 3 fifty thousan 


new members are wanted. 


The mere magnitude of such a plan tends to- dwarf his idea 
of the importance of individual effort. It clearly seems some- 
thing that must be engineered, directed, “put over,” as the 
saying goes, by some very large official agency. Now the 


simple 


act is that, no matter how large the plan may be, his 


part in it is as simple as it is important. All he has to do is to 
get one or more of the legal brethren he comes in contact 
with day by day to join the organization. He need lose no 
time or effort in a He may make the suggestion, or argu- 


ment, as casually as 


e pleases, under the most casual condi- 


tions. If some of his acquaintances are not receptive, some 


others are pretty sure to be. 
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Senator Harding and His ‘‘Buddies’’ 

President-elect Harding is a “dry” smoker and 
an aspiring golfer. Harding landed a tarpon, his 
sporting education is fairly complete. His cigars 
bear a stronger resemblance to the product of Pitts- 
burgh—in appearance at least—than to the output 
of Havana. 

Senator Harding’s friends are his “buddies” 
and his first real “buddy” was his great grand- 
mother (tell this in a whisper) who introduced him 
to Lady Nicotine. She belonged to the hardy pion- 
eer period when mere man had no monopoly of the 
corn cob pipe. 

The Senator seemed to have quite a number of 
“buddies” scattered over the land on Tuesday, 
November 2nd. When he cut loose from the front 
porch moorings it was a question in the minds of 
some of the campaign engineers if he could estab- 
lish the “buddy” relationship from the platform. 
The president-elect has a dash of the pontifical in 
his make-up and one wondered at the temerity of 
hecklers. 
terrogation point might, with, much less impro- 
priety, interrupt an archbishop to ask what the 
score was in the seventh inning. But the Senator 
“sot away” not only with the hecklers but with his 
audiences and his stock of “buddies” increased. 

It was an interesting study to watch the next 
resident of the White House discover himself as 
he discovered America. Naturally shy, or rather 
reserved, and yet with a winning personality, he 
met his fellow man from coast to coast and grew 
in the contact. In the last two weeks of the cam- 
paign he was a different Harding and some of the 
prognosticators of early summer held communion 
with themselves and revised their estimates. They 
discovered that Harding filled a larger mould than 
they had imagined and they sensed that the man 
was discovering that he was more of a man than 
he himself suspected. Neither pride nor the al- 
most certainty of victory were factors in this 
awakening; steel had finally struck steel. 

Pessimists had croaked “the last man to Hard- 
ing will get him.” Some of the prophets have re- 
canted or recast their predictions. There always 


will be a “last man” (and many men, because the 
president will {isten to counsel), but the “last man” 


It seemed almost as if a pestilential in- © 
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is going to be Warren Gamaliel Harding himself. 
His jaw got into the habit of setting in the ides 
of October and it’s a fair guess that those newly 
developed muscles are not going to become atro- 
phied. He is going to listen to reason, but the 
reason for action must be four-squared with the 
interests of America. Personal “buddies” will have 
to take a back seat when all we “buddies” are 
concerned. 

Anyway the White House will have a gracious 
master and an equally gracious mistress. And if 
these impressions of the man prove out of focus, 
they are simply those of an individuafwho has had 
to weigh personalities and has made mistakes. 


Ball and Bench 


Federal Judge Kenesaw M. Landis, of the 
Northern District of Illinois, has created a situa- 
tion unique, so far as we are informed, in judicial 
history. He has accepted the position of Chairman 
of the National Commission for control of the 
national game at a salary of $42,500 per year, and 
will at the same time continue to discharge his 
duties as a Federal Judge. 

Professional baseball found itself an object of 
suspicion because of the very clear revelations of 
corruption in connection with a recent champion- 
ship contest. It therefore appealed to Judge Landis 
to supervise it in an official capacity and, on his 





objecting to leaving the Bench, agreed to submit 


to his supervision anyway. He is to have the final 
word on all questions involving baseball ethics and 
he is also expected, such is the influence of the 
record he has made on the Bench as a terror to 
evil-doers, to act as a powerful deterrent to those 
who might still be inclined to besmirch the national 
game. 

Judge Landis did not seek this extraordinary 
honor which an important section of organized 
sport has seen fit to confer on him. And his ac- 
ceptance of it was, as he said, largely brought about 
by his interest in the game, of which he has long 
been an enthusiastic devotee, and his desire to 
do what he could to keep it as clean as it has 
heretofore been popularly and confidingly supposed 
to be. But it is no reflection on the learned judge 
to suggest that the emoluments of the new position 
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were not altogether without a certain attraction. 
If there is any reflection, it is on the government 
which does not see fit to pay its judges salaries 
commensurate with the dignity and importance of 
the office or with the demands of an increased 


living cost. 


In discussing editorially this aspect of the 
affair the Chicago Tribune very pertinently points 
out the difference in the stipend which organized 
baseball and the Federal government are willing 
to pay for character and ability in the case of Judge 
Landis. It is true organized baseball needs an 
addition of character and ability just at present 
considerably more than the Federal government, 
but even when due allowance is made for this, 
the disproportion in pay is highly suggestive. 
“The Republic will not pay anybody in the public 
service,” the Tribune continues, “whether he is 
Secretary of State or a mail clerk, enough to make 
the job remunerative according to the qualities it 
demands. The Secretary of State may get some 
satisfaction out of the position, which is more than 
the mail clerk can get.” By the same token judges 
not only of Federal but of many State courts 
accept as no small part of their compensation the 
satisfaction which a chosen work and an honorable 
position afford. 


A Significant Decision 


In view of the wide interest being taken in the 
movement for declaratory judgments in the United 
States, the decision of the Michigan Supreme Court 
holding the statute authorizing such judgments in 
that State #ftonstitutional possesses no little sig- 
nificance. All the arguments as to this practice, 
long familiar in England but as yet accorded only 
a limited legislative recognition in this country, 
appear to have been presented to the court. Even 
prominent writers on the subject, not interested 
as counsel, were asked by the Michigar justices 
to present their views. The decision, rendered by 
a majority, goes extensively into the legal deci- 
sions and holds that the statute attempts to confer 
other than judicial power and, therefore, cannot 
be upheld. We present in another part of this 
issue a note commenting on the case. 


“ Bar Sanitation” 


The Allegheny (Pa.) Bar Association appar- 
ently acted with commendable zeal in instituting 
disbarment proceedings against a lawyer, an officer 
of the court, whose frequently proclaimed beliefs 
and activities were alleged to have been violative 
of the oath he took as an attorney to “support the 
Constitution of the United States and the common- 
wealth of Pennsylvania.” There is no method by 
which local Bar Associations can render greater 
service to the profession and the public than by 
boldly and unhesitatingly doing their part to purge 
the rolls of unworthy members—by aiding in the 
“sanitation of the bar,” as the process has been 
aptly called. 

The case to which we refer is that of Jacob 
Margolis—who attained a certain notoriety by ex- 
treme utterances and activities during the steel 
strike. Elsewhere in this issue is presented the 
decision of the court disbarring him on the ground 





———— 


that his activities considerably overpassed the 
limits. of free speech and were tantamount to an 
attack on institutions which he had sworn specifi. 
cally to support and maintain. It is interestin 

among other things, for its emphasis of the sig 
cance of the lawyer’s oath, which, as the court Says 
obligates the profession to an even higher standard 
of conduct with respect to our fundamental instj- 
tutions than that which obtains in the case of the 
unofficial citizen. 

State and Local Bar Associations, however, 
will fall far short of’their duty and opportunity if 
they are only bestirred to action by cases which 
attract public attention. A great majority of those 
which call for corrective measures in the interests 
of professional ethics will always be of a less 
conspicuous character, But the responsibility for 
maintaining sound professional standards is the 
same in all cases, and the humblest client is entitled 
° the protection afforded by the vigilance of the 
ar. 


Judicial Salaries 


Proposals for constitutional amendments in- 
creasing the salaries of Supreme and District Court 
Judges in Colorado and of Supreme and District 
Appellate Court Judges in California were over- 
whelmingly defeated. In California the vote seems 
to have been three to one against the amendment. 
The Bar of these States, we understand, generally 
supported the increases asked. In fact, the Bar is 
usually the prime mover in efforts to make the 
judicial position as attractive as possible to talent 
and character. But the effort clashed with what 
appears a constitutional aversion of the average 
voter to casting a ballot in favor of increasing the 
salary of any public official. It also, doubtless, had 
to contend With the familiar lack of interest in the 
merits of questions involving the judiciafy as com- 
pared with the issues which dominate general and, 
in particular, national elections. 

Colorado and Calfornia, as well as some other 
States, have seen fit to put into their constitutions 
provisions fixing the salaries of Supreme Court 
judges at a stated sum. Nothing but a constitu- 
tional amendment can ever disturb that permanent 
record of the conventions’ serene belief in its abil- 
ity to determine what is a fair compensation for 
future years, in spite of the chance and change 
of life and living conditions. And it may at least 
be said that if a provision of that sort renders an 
increase difficult it also imposes a corresponding 
hindrance to attempts at unreasonable decrease. 
In a greater number of the States, however, the 
question of judicial salaries is left to the legisla- 
ture, with the provision that they shall not be 
increased or diminished during the term of office. 
While this also militates against reasonably quick 
readjustment to fit living conditions as far as the 
incumbents are concerned, it opens at least a door 
of hope to their successors. 

Such illustrations of the difficulty of amending 
state constitutions, particularly in respect to mat- 
ters in which voters seldom take the proper interest, 
tend to emphasize the argument for leaving matters 
which are essentially legislative in their nature as 
far as possible out of the fundamental law of the 


’ State. 
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JUDICIAL SYSTEM OF A WAR-BORN NATION 





Authoritative Summary of the Legal Machinery of Czechoslovakia—Interesting Changes in 
Law and Procedure—Bar Organization and Discipline 
in the Republic ‘ 





By 


Dr. Jaroslav Voska, of the Czechoslovak Ministry of Justice 


Translated by 
Mr. Ven Svaro, of the Ohio Bar 





— 


of comparative law. 


scholarly contribution. 


1—Component territorial parts and legal heritage 
of Czechoslovak Republic—Diverse Austrian and 
Hungarian systems still exist, save as modified by 
uniform laws passed since proclamation of Repub- 
lic—Uniform laws relating to stock companies with 
limited liability one of the most recent steps towards 
uniformity—Expert committees to devise civil and 
criminal code for entire nation. 

2.—Numerous grades of “professional” judges.— 
Appointment of higher grades reserved to Presi- 
dent, while lower grades are named by the Ministers 
of Justice —Strict separation of judicial and ex- 
ecutive departments.—Right of Courts to review 
legality of government decrees.—Qualification of 
judges. . 

3.— Supreme Court.—TInstitution of “Senates.”— 
General Prosecutor attached to Court. 

4—Judicial System in regions formerly subject 
to Austrian law—Superior Courts for Bohemia, 
Moravia and Silesia—Division into judicial dis- 
tricts and counties—Special commercial, mining 
and trade courts. 

5.—Courts in regions formerly under Hungarian 


law.—“Composite Courts” of first and second in- 
stance and county courts—“Senates” of “composite 
courts.”’—Number of judges composing “Senate” 


for higher courts. 

6.—Jurisdiction of Civil Courts—Changes in 
marriage and divorce laws, legalizing divorce, au- 
thorizing civil marriages and removing marriage 
disabilities of Roman Catholic priests —Jurisdic- 
tion usually determined by residence of defendant. 
—Litigants in certain cases may select court by 
agreement. 





The article on the judicial system of the Czechoslovak Republic is intended to be the first of a 
series making the American Bar better acquainted with the legal systems and problems of the new na- 
tions that have arisen as a result of the war. Its description of the Republic's. diverse legal heritage 
from the old empire and of the steps toward uniformity already taken is full of interest for the student 
Special features such as “lay” judges, people’s courts against profiteering, ex- 
punging of taint in case of probationers who prove worthy arrest the attention all through Dr. V oska’s 


SYLLABUS 


7.—District and Territorial Court procedure.— 
Right of appeal—Special rule requiring three sepa- 
rate attempts at conciliation ten days apart before 
divorce action may be begun.—Court must appoint 
special advocate to uphold continuance of the mar- 
riage relation between contending parties. 


8.—Compulsory arbitration courts for claims 
against accident, benefit and sickness insurance as- 
sociations—Trades’ Courts—New statements and 
new evidence admitted in Hungarian appellate pro- 
cedure. 


9.—Public and private prosecutors in criminal 
cases —Aggrieved person may prosecute claim for 
damages in criminal proceeding.—Jurisdiction in 
criminal cases—Eight jurors may render verdict. 


10.—Probationary Provisions—Convicted person 
proving worthy during probationary period re- 
garded as never having been convicted and sentence 
expunged.—Indictment based on investigation and 
“returned” by Public Prosecutor. ‘ 

11.—People’s Courts against profiteering —Lay 
judges representing merchants, craftsmen, farmers 
and workmen and employees with regular salary.— 
Women must compose one-third of last two groups. 
—Where profiteering endangers public order mar- 
tial law may be proclaimed and death penalty in- 
flicted for offense. 

12.—Bar and Notarial Organizations in Republic. 
—Disciplinary Councils —Disciplinary “Senate” of 
Supreme Court as appellate body.—Qualifications 
for admission to practice. , 











HE Czechoslovak Republic arose from the uni- 
[fication of parts of two of the integral domains 

of the late Austro-Hungarian Monarchy, viz: 
a part of the “Kingdom and lands represented in 
the Parliament”—that is, Austria—and a part of 
the lands of the old Hungarian Kingdom. 

In the following sketch, for the sake of brevity, 
in designating the laws and decrees which were in 
force prior to the establishment of the Czecho- 
slovak Republic those which wereemployed in the 
Austrian half of the empire are termed “Austrian,” 
and those in effect in the Hungarian half of the Em- 


pire are termed “Hungarian.” The legislative sys- 
tems in these two halves of the former monarchy 
were entirely separate and distinct and their sys- 
tems of jurisprudence, both civil and criminal, were 
diverse. 

By virtue of the law of October 28, 1918, 
the establishment of the independent Czechoslovak 
State was proclaimed, and-all the laws then on the 
statute books were maintained in force, whether 
these were of Austrian or Hungarian origin. Thus 
it happened that in the Czechoslovak Republic 
there are two regions, each with its own distinct 
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legal system. In Bohemia, Moravia, Silesia, and 
in those parts annexed to the Republic from Ger- 
many by the Treaty of Versailles—that is, the 
district of Hlucinsko—and from Lower Austria by 


the Treaty of St. Germain—the district of Vitor-, 


azsko and Valcicko—the Austrian system of laws 
was taken over. In Slovakia and Carpatho-Russia, 
however, the laws of Hungary are in force. But 
this is only true in so far as the laws taken over 
have not already been superseded by new laws of 
the Republic which, in the majority of cases, are 
alike for the whole Republic. 


Two Diverse Systems 


Yet, speaking generally in respect to the system 
of jurisprudence, un-unified laws and governmental 
decrees maintained in force by the law of October 
28, 1918, are still effective. Only a few institutions 
and departments have been reorganized and adapted 
to the new conditions. Two diverse systems of 
laws in a comparatively small state can not long 
maintain themselves side by side, if for no other 
reason because of an intensive economic intercourse 
which is hampered by this diversity of laws. For 
the attainment of-legislative unity there has already 
been established a “Ministry for unification of legis- 
lation and administrative organization.” Further- 
more, in the Ministry of Justice two commissions 
have been formed of experts, whose ~foremost 
purpose will be to devise a single system of criminal 
and civil law and to prepare a uniform code for the 
entire Republic. 

From former times there is in force in the 
domains once under Austrian law the general Civil 
Code of 1811, a work which was considered a 
perfected product at the time when it was put in 
force and which in more recent times was supple- 
mented by three so-called amendments of branches 
of the law: that of October 12, 1914, pertaining 
to the law of domestic relations and to probate law; 
that of July 22, 1915, pertaining to the laws of 
tillage and the boundaries of land holdings; and 
that of March 16, 1916, which pertains in most part 
to the law of property and contracts. 

In Hungary there has never been a complete 
~codification of the civil law. Only in part has the 
probate law been fixed by statute (Article XVI 
of 1876); likewise the law of domestic relations 
(Article XXXI of 1894 pertaining to marriage, and 
Article XX of 1877 pertaining to guardianship) ; 
the law of expropriation (Article XLI of 1881) ; the 
law of master and servant as it applies to hiring 
(Article XIII of 1876, II of 1898, XLII of 1899, 
XXVII and XXVIII of 1900); and a few minor 
laws. In other branches of the civil law the rules 
of the local common law obtained. 

Commercial law and the law of negotiable 
instruments was codified in both the States com- 
prising the Dual Monarchy. These two branches 
of the law have remained in the same status under 
the new Republic.2 The most recent step to be 
taken has been to make uniform the laws pertaining 
to stock companies with a limited liability, as this 
method of economic enterprise is now very largely 
employed both in commerce and in industry. It 
a, No 11 of the collection of laws and governmental decrees, 
these being published in the Czechoslovak Republic in a publication 


known as “The Collection of Laws and Governmental Decrees,” the 
volume for each year being numbered consecutively. 

. Austrian Commercial Statute Boek of December 17, 1862, and 
the Negotiable Instruments Code of January 25, 1851; the Hungarian 
Statute Book, Article XXXVII, of 1875, and the Law of Negotiable 
Instruments of 1876. 


was introduced into the domain formerly under 
Hungarian law by the law of April 15, 1920, (No, 
271 of the “Collection of Laws and Governmental 
Decrees”). 

Civil court procedure, the jurisdiction of civil 
courts, bankruptcy proceedings, ex parte procedure, 
probate guardianship practice, criminal law and 
procedure, carried on independently of each other 
in both regions, have not been changed at all. 


Criminal Law Reforms 


Since the establishment of the Republic, an 
urgent reform in criminal law has been made (ap- 
plicable to the region formerly held by Hungary) 
by establishing a conditional sentence with a pro- 
bationary release. (Law of October 17, 1919, No. 
562 “Collection of Laws and Governmental De- 
crees.”) A law was also published democratizing 
the jury system (Law of May 23, 1919, No. 278 
“Collection of Laws and Governmental Decrees”) ; 
also a law for prosecuting war profiteers and the 
establishment of special courts to deal with these 
cases. (Laws of October 17, 1919, Nos. 567 and 
569 “Collection of Laws and Governmental De- 
crees.” 

The purpose of the foregoing is to give the 
basic outline upon which jurisprudence is founded 
in the Czechoslovak Republic. This outline natu- 
rally cannot dwell on details; only the main features 
of the law as it has been taken over—that is, 
Austrian and Hungarian law—have been touched 
upon, and allusion has been made to the reforms 
which have been inaugurated since the founding 
of the republic. 





Grades and Qualifications of Judges 


The functions of the courts of the Czechoslovak 
Republic are carried on by professional judges, 
lawyers who have been named for permanent 
appointment and who, in the performance of their 
judicial duties, are guaranteed absolute immunity 
from removal and are therefore independent in 
their decisions. These judges can be transferred 
to another station or placed on a pension only after 
a decision by a disciplinary court. 

These professional judges, just as other gov- 
ernment officials and teachers, are classified accord- 
ing to certain official grades. Judges of the inferior 
courts (official grade IX) are appointed by the 
Minister of Justice; judges of official grades VIII. 


and VII. (county judges, counselors of the high. 


court, judges of the appellate courts), the minis- 
terial counselors, the judges of the higher courts 
from grade VI. upward, the counselors of the 
superior court, judges of courts of special records, 
the presiding judges of the first and second instance 
and their substitutes, the counselors of the Su- 
preme Court and its presiding judges—the appoint- 
ment of all the foregoing is reserved to the 
President of the Republic. 

The judicial department in all civil and criminal 
matters is strictly separated from the executive 
department. The executive department of the 
government can exercise no influence upon judicial 
decisions. The courts, moreover, have jurisdiction 
to examine into the legality of government decrees. 
But the courts must govern themselves strictly in 
the matter of laws properly promulgated. 

To the office of judge any citizen can be 
appointed who has passed the bar examination and 
who has engaged in active practice for three years 
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and thereupon passed an examination to qualify 
him for a judicial position. An examination for the 
bar passed with honors is equivalent to an examina- 
tion for a judgeship. 

Laymen participate in the judicial system of 
the Czechoslovak Republic only in a modest degree. 
In civil causes laymen can sometimes sit as asso- 
ciate judges in commercial and mining matters, in 
occupational or trade disputes, and in criminal trials 
laymen compose the juries. They are also em- 
ployed as associate judges in profiteering cases. , 

Both civil and criminal trials are carried on by 
oral hearings, and except in very extraordinary 
cases such as endanger the public peace or morals, 
in open public sessions. Sentences are always 
pronounced publicly. Judgments and decisions in 
civil cases are also publicly announced in that part 


of the domain which was subject to Austrian law, ° 


but according to the Hungarian Civil Code the 
public can be excluded from the court room while 
the decision is being announced in certain cases 
enumerated in the law. 

In the conduct of civil. and criminal trials, 
the trial court is not bound by statutory rules of 
evidence, but decides freely in accordance with the 
results of the oral hearings at the trial. Until the 
termination of the oral hearing both sides can 
present new motions and offer new evidence. In 
both civil and criminal trials both sides are on an 
equality. 

The Supreme Court 

There is a Supreme Court for the whole 
Republic, which is the court of last resort in both 
civil and criminal causes. This court was originally 
located at Prague, but by the law of April 16, 1919, 
its seat was transferred to Brno in Moravia, which 
city, owing to its more central location, was con- 
sidered more convenient. 

The Supreme Court is under the guidance of 
the first or second presiding’ judge. Decisions are 


arrived at in a senate composed of the counselors 
of the court, these senates being presided over by 
the senatorial presidents. 

The Supreme Court is endowed with the same 
jurisdiction within the eonfines of the state which, 
prior to the establishment of the Czechoslovak 
Republic, was exercised by the Supreme Court 


(Court of Cassation) at Vienna or the Royal Curia 
at Budapest. It decides cases sent to it on appeal 
in civil causes and in criminal causes for reversal 
on error. 

To the Supreme Court there is attached a 
General Prosecutor who has the functions formerly 
devolving upon him by virtue of the Austrian 
Criminal Code and also those formerly exercised 
under the Hungarian Criminal Code by the Royal 
Counselor, as well as the functions devolving on 
the latter in marriage relations under the Civil 
Code. 


Judicial System in “Austrian Law” Regions 


That part of the Czechoslovak Republic which 
was formerly subject to Austrian law is further 
divide-i into two parts whose judicial system is 
headed by two respective tribunals: the superior 
territorial courts of Prague, which serve Bohemia 
proper, and the one at Brno for Moravia and Silesia. 

The respective areas served by these courts 
are subdivided into districts, there being fifteen in 
Bohemia and eight in Moravia and Silesia, and 


these are further subdivided into judicial counties. 

In each district there is organized a court .of 
first instance composed of associate judges, called 
the district court, though courts of similar instance 
at Prague, Brno and Opava are called territorial 
courts. Each court is subject-to the district court 
in whose jurisdictional area it is located. 

All these courts have jurisdiction in both civil 
and criminal matters. It is only at Prague and at 
Brno that they are subdivided, owing to the great 
volume of litigation, so that there are separate 
courts for the trial of civil and criminal causes. 

At Prague, in addition to the territorial civil 
court, there is also an independent court of the 
first instance for commercial matters, called the 
commercial court. Its jurisdiction is coextensive 
with the entire Prague district. Besides this court, 
there is also ahother special county court at Prague 
for commercial matters, but its jurisdiction extends 
only within the municipality. Otherwise in com- 
mercial matters judicial functions are usually per- 
formed by special senates connected with the courts 
of the first instance and by the local .county courts 
—equivalent to courts of common pleas in the 
United States. 

Litigation in mining matters as well as the 
keeping of mine records is conducted by the 
senates of mines, which are organized as branches 
of certain courts of the first instance, as the district 
courts of Plzem, Most, Kutna, Hora Cheb and 
Olomouc. 

The determination of disputes concerning 
wages between employers and their employés, or 
disputes among the latter themselves, is conducted 
by so-called Trades’ Courts, which exist in all the 
larger industrial centers. . 


Courts in Former “Hungarian” Section 


In that part of the domain which was formerly 
Hungarian there are likewise two composite courts, 
composed of associate judges as distinguished from 
a court conducted by a single judge, of the second 
instance (sudné tabule): one at Bratislava and the 
other at Kosica. Subject to these are the composite 
courts of the first instance (sedrie) and subject to 
the latter are county courts (common pleas). ‘They 
all have jurisdiction in both civil and criminal 
matters. 

Only certain courts in Slovakia have juris- 
diction in mining matters. These are the composite 
courts of the first instance at Banska Bystrica, 
Levoé and Rimavska Sobota. There are no inde- 
pendent or special courts in Slovakia for commer- 
cial matters, neither are there any special Trades’ 
Courts, nor do laymen participate. 

In the county courts (courts of common pleas) 
the presiding judge acts alone, that is independently 
of the other judges. In the composite courts for- 
merly under Austrian law decisions were usually 
arrived at in the ‘senates’; in similar courts under 
Hungarian law invariably in the ‘senates’. 

The senates of the composite courts of the first 
instance are composed of three members. Under 
the old Austrian law the senates in criminal cases 
were composed of four members, but the law of 
December 19, 1919 has declared that after the ex- 
piration of the transition period, that is, after the 
close of the year 1921, the senates of all courts of 
the first instance in the Czechoslovak Republic, 
both in criminal and civil cases, shall consist of 
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three members who are professional judges, one 
of whom shall act as the presiding judge. In that 
part of the Czechoslovak Republic formerly under 
Austrian law, an exception is made in this manner 
of trial: by the senate, so that a single judge has 
complete jurisdiction to determine all causes in 
which not more than 2500 crowns is involved; and 
a further exception that, in commercial and mining 
matters, the senates- have the authority to decide 
where two professional judges and one lay expert 
sit on a case—the. lay expert, who sits as an asso- 
ciate judge, being appointed by the Minister of 
Justice upon motion of the interested parties. 

It is a rule that in the higher courts the senate 
shall be composed of five members, all of whom 
must be professional judges. By the law of 
December 18, 1919 in criminal cases this number 
has also been reduced to three. 


Jurisdiction of Civil Courts 


In that part of the Czechoslovak Republic 
under Austrian law the civil courts are subject 
to the laws of August 1, 1895, May 27, 1896 and 
November 27, 1896, defining the authority and 
jurisdiction of the civil courts and establishing the 
civil procedure. The Austrian laws upon court 
procedure were partially amended on June 1, 1914. 
Their further adaptation to the new conditions has 
been prepared by the Czechoslovak government and 
has been submitted to the National Assembly, but 
they have not yet been considered by the legislative 
bodies. 

In this part of the Republic the functions of 
the civil courts of the first instance are divided 
between the county courts (courts of common 
pleas) and the composite courts of the first instance, 
that is, the district and territorial courts, the com- 
mercial and* mining courts and their senates. 

The county courts (common pleas courts) are 
empowered, in the first place, to determine causes 
concerning property rights, where the amount in- 
volved does not exceed 1000 crowns; also to enter- 
tain litigation that requires speedy action, such 
as leases, controversies involving tenancy, hiring 
and wages, in so far as these are not under the 
jurisdiction of the special trades’ courts or execu- 
tive officers. Certain executive officers decide in 
cases involving disputes of farm laborers and 
workingmen engaged in the lumbering industry, 
which arise out of the relation of master and 
segvant in wage controversies or within thirty days 
after the termination of their agreements. Other- 
wise such controversies belong to the jurisdiction 
of these county courts. It is also within the juris- 
diction of the county courts to decide bastardy 
cases, the care and maintenance of illegitimate 
children, controversies arising out of the occupa- 
tion of innkeepers, sailors, etc. County courts are 
also empowered to act in executory capacities, such 
as judicial disposal of realty and personalty in-the 
forced sales of claims or other property interests 
which can be realized upon; they also take charge 
of estates of decedents or of those under disability 
to act for themselves, and supervise guardianships. 

The composite courts of the first instance 
(district and territorial courts) determine disputes 
concerning property rights where the amount in- 
volved exceeds 1000 crowns, but in cases arising 
from domestic relations irrespective of the amount 
involved; concerning the acknowledgement or 
denial of the paternity of children; concerning 


contested cases of divorce from bed and board. 
Decrees in’ uncontested divorce cases are granted 
by the county courts. 


Changes in Marriage and Divorce Laws 


Divorces between parties who were Roman 
Catholics were not permitted under Austrian law, 
but are now permissible under the law of May 22, 
1919, which law furthermore outlines a new system 
of marriage contract. The contracting parties are 
at liberty to have the marriage ceremony performed 
by a public officer—that is a civil marriage—by a 
magistrate or political officer of the first grade, or 
by a priest or minister. Formerly civil marriages 
were largely hampered and were permissible only 
in cases of persons who had no religious affiliation, 
or in cases where the priest or minister, for reasons 
not recognized by the State, refused to perform the 
marriage ceremony. The foregoing law has also 
altered the law of domestic relations as it pertained 
to disabilities to contract marriage. For instance, 
it removed the disability of a Roman Catholic priest 
to marry, the disabilities due to the different reli- 
gious affiliations of parties, and the disability arising 
from adultery. It has legalized the status of 
divorced persons, where under the former Austrian 
law such divorce was held invalid. It has also 
removed the former legal disabilities in the rela- 
tions of husband and wife, parents and children, 
in so far as these do not involve,purely property 
rights. Furthermore, by this law there are elim- 
inated the former controversies which arose from 
the relation of the Fidei Commissa, that is, an insti- 
tution in the nature of entailed estates or trusts. 

The commercial courts and senates have juris- 
diction in matters arising out of commercial 
transactions, in litigation against merchants and 
associations registered in the commercial records 
as well as corporations, where these are defendants 
and the amount involved exceeds 1000 crowns. 
Irrespective of the amount involved, these courts 
have jurisdiction in causes sounding in the law of 
negotiable instruments, in the law of trade marks 
for the protection of samples and models, and in 
patent law, in admiralty law, in cases of wrongful 
death and personal injury arising from the main- 
tenance and operation of railroads and street cars 
employing steam or electricity as motive power. 

Commercial record-books and indexes are 
maintained. in connection with the commercial 
court at Prague, and the commercial branches or 
senates of the other composite courts of the first 
instance, for recording for the public’s information 
the legal data concerning individuals acting as 
firms, commercial partnerships and associations, 
stock companies with limited liability, and general 
associations. The commercial court at Prague also 
maintains a register of ships engaged in private 
shipping. 

How Jurisdiction Is Determined 


As a rule, the court of proper jurisdiction is the 
one where the defendant has his legal residence, or 
if he does not possess such, then where he tempo- 
rarily resides. Thus the defendant’s jurisdictional 
court is known as his “common court.” The court 
of the father is also the court of his legitimate 
minor children. Under the new law of July 23, 
1919, they reach their majority upon attaining the 
age of twenty-one years. The husband’s “common 
court” is also jurisdictional for the wife, where 
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there has been no separation or divorce. [Illegiti- 
mate children belong within the jurisdiction of the 
court of the mother. Juridical persons, endowed 
institutions, commercial associations, etc. are in 
the jurisdiction of that court where their chief 
office is located. 

The law of jurisdiction is in its details quite 
complicated and only the most important phases 
are enumerated here. All litigation growing out 
of the marriage relation is under the jurisdiction of 
the court where the married couple had their last 
common abode. If such abode was abroad, then, 
so long as the old impractical rule remains on the 
statute books that such cases must be referred to 
the courts at Vienna, there is but one way out— 
to request the Supreme Court to name the court of 
competent jurisdiction wherein the complaint shall 
be filed. Important is also the rule whereby con- 
troversies involving realty, property rights pertain- 
ing thereto, infractions of leases, and controversies 
of all kinds between landlord and tenant, must be 
tried before that court in whose jurisdiction the 
subject matter is located, as well as the rule where- 
by claims growing out of contracts of sale of 
merchandise can be sued out in that court where 
the purchase price is payable, which place is to be 
determined from the invoice, provided that the 
invoice had been dispatched simultaneously with 
the merchandise and had been accepted by the 
purchaser. There is also a rule whereby the parties 
are permitted to select the court by agreement, a 
copy of which is to accompany the petition or com- 
plaint. Agreements, however, are excluded, which 
would refer to a court a controversy of a nature 
which is not ordinarily triable there, and causes 
which regularly belong to special courts for their 
determination. 


District and Territorial Court Procedure 


In the conduct of causes before the composite 
courts (the district and territorial courts) the 
parties must be represented by lawyers. Repre- 
sentation by a lawyer is not compulsory in the first 
stage, which is in the nature of a notice of suit, 
or in matters growing out of the marriage relation. 
For indigent litigants, classified as such, the trial 
court will appoint a lawyer, who serves gratis. 

Upon the filing of a complaint, which is com- 
monly done in writing, the court makes a rule for 
the first stage (prvni rok) in which certain definite 
procedure must be followed, as set forth in the act 
pertaining to so-called privileged defenses; or the 
plaintiff, if a foreigner, must give security for costs. 
Those foreigners who are subjects of a state which 
does not require similar security from citizens of 
the Czechoslovak Republic are exempt therefrom, 
as are also foreigners who own sufficient realty or 
mortgages upon realty: in the Czéchoslovak Re- 
public; nor is it required in divorce or alimony 
actions, nor in certain cases upon negotiable instru- 
ments, nor where a counter-complaint has been 
filed. 

Where the case has not been adjusted in the 
so-called first stage, the court makes a rule that 
the defendant shall file an answer within a stated 
period. 

If a party duly served with summons fails to 
appear at the first stage, or subsequently fails to 
file an answer within the period, upon the motion 
of the opposite party, a judgment can be rendered 


by default. If proper cause is shown for such 
failure to be present, upon motion the judgment 
can be vacated and the case returned to its former 
status. Such motion must ordinarily be filed within 
fourteen days after the rendition of a judgment, 
but in cases upon negotiable instruments or for 
rent, in eight days after the reason for such failure 
to answer has ceased. 

Where the answer to the complaint has been 
filed within term, the court sets a day for oral 
hearing, when the evidence is to be submitted by 
means of witnesses, documents, expert witnesses, 
examination of the object in litigation, cross- 
examination of the parties, etc., whereupon the 
court renders decision. This decision is usually 
rendered orally and the court subsequently submits 
to the parties written copies. 

The costs are assessed against the party who 
has lost the case completely, or if a judgment is 
for only a slight amount of that sued for. Other- 
wise, the costs are divided between the litigating 
parties in proportion as they have won or lost the 
judgment. The defendant who has only been suc- 
cessful in part can, however, be assessed the entire 
costs where the amount of the judgment was in the 
discretion of the court, or was fixed by experts, 
as in cases of damages, personal injury, etc. 

The conduct of causes before the county courts 
(courts of common pleas) is much simpler than 
that before the composite courts. In the former 
representation by an attorney-at-law is not obliga- 
tory. Any adult male can act as counsel, nor is 
there a prescribed ‘first stage’ nor a written answer 
to the complaint. A further simplification in pro- 
cedure exists in cases involving but small amounts, 
viz: where the amount does not exceed 100 crowns. 
In such cases the wife can act for the husband, the 
record is very simple, the decision is only oral and 
the right of appeal is very limited. 


Right of Appeal 


The judgment of the trial court is usually sub- 
ject to appeal; other decisions or the assessing of 
costs can be appealed on error. za 

Appeal must usually be taken within fourteen 
days; in cases on negotiable instruments, or be- 
tween landlord and tenant, within eight days. 

The composite court of the first instance is 
the first appellate court for causes originating in 
the county courts, and from the latter court appeal 
can be taken to the composite court of the second 
instance. In appellate procedure a re-hearing or 
the admission of new evidence is only permitted 
in support of, or against, the causes assigned for 
the appeal. 

A further corrective measure against the de- 
cisions of the appellate courts is the right of appeal 
upon review, which is made to the Supreme Court. 

No appeal for a review can be taken where 
the appellate court has confirmed a judgment where 
the amount does not exceed 1000 crowns, or in 
any other matters involving a value of less than 
100 crowns. In these cases even the right to appeal 
to the subordinate appellate courts is restricted. 

Regular judgments can only be opposed upon 
grounds strictly fixed by law in accordance with 
a petition in error, or petition for re-trial,; based on 
extraordinary corrective remedies. 

Besides the regular procedure just described, 
the Civil Code contemplates also a special pro- 
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cedure pertaining to mandatory actions, the law of 
negotiable instruments, actions between landlord 
and tenant, between husband and wife, and in 
damages arising out of losses created by judges in 
the execution of their judicial functions. 

In the trial of causes in actions for enforcing 
payment, and upon negotiable instruments, the 
court, upon satisfactory documents presented, 
issues a direct order commanding payment, by 
virtue of which the defendant is ordered to fulfill 
the conditions of plaintiff’s claim. A judgment in 
an action for enforcing payment must be appealed 
from within fourteen days; in an action upon a 
negotiable instrument within eight days. 

Actions between landlord and tenant are 
opened by an order to surrender the premises, or 
an order to the landlord to take them over, such 
order being served by the court upon the opposing 
party. Objections to such order must be made 
within eight days by filing them with the trial 
court. A temporary modification of the procedure 
in causes between landlord and tenant has been 
made by the law of April 8, 1920, for the protection 
of tenants, according to which, before an action in 
eviction can be begun, the court must give its 
consent, and subsequently passes on the merits of 
the case upon a statement of facts. 


Special Rule for Divorce Actions 


In divorce actions a special phase exists by 
virtue of the rule that before such an action can 
be begun three separate attempts at a reconciliation 
must be undertaken, each eight days apart; and 
furthermore, that the court is by law enjoined to 
appoint a special advocate*to uphold the continu- 
ance of the marriage relation between the contend- 
ing parties. 

In the Civil Code provision is made for adjudi- 
cation of controversies before arbitration tribunals, 
resort to which is, however, subject to the volun- 
tary choice of the parties. Compulsory arbitration 
courts are established to determine claims of the 
insured against workingmen’s accident insurance 
associations, against insurance funds in cases of 
sickness, mutual benefit associations, pension funds 
for employees, accident insurance funds of railroad 
workers, etc. 

Conduct of cases before the trades’ courts is 
according to the rules in effect in the county courts 
pertaining to minor causes, but with these excep- 
tions. Three days after the filing of the claim, the 
first stage is reached, which is however, conducted 
before the presiding judge of the court alone, and 
at the hearing the parties can be represented by 
members of the household, therefore by the wife, or 
by any other duly appointed person. Representa- 
tion by an attorney-at-law is excluded. In such 
places where there is no special trades’ court estab- 
lished the regular county court determines cases 
which would naturally fall within its functions. 

The Hungarian Civil Code of procedure which 
is effective in Slovakia and Carpatho-Russia is, in 
general, similar to the Austrian code, effective in 
the other parts of the republic. 

Under Hungarian law the oral and public 
conduct of causes is also divided between the 
county courts and the composite courts of the first 
instance (sedrie). Their jurisdiction as determined 
by the amount involved in the controversy, is, 
however, based on a considerably higher amount. 








In accordance with the Hungarian Civil Code the 
jurisdiction of the county courts is in all cases 
involving amounts up to 2500 crowns, which limit 
was even increased by ministerial order in 1917 
to 5000 crowns. There are no special commercial 
courts, senates or trades’ courts in Slovakia and 
Carpatho-Russia, all such litigation being handled 
by the regular courts. There is likewise no special 
provision made for taking care of minor cases, 
which under the Hungarian civil code-are tried in 
the so-called -‘local’ or common courts, but which 
under the jurisdiction conferred upon them by law 
are prevented from adjudicating numerous con- 
troversies. There is no appeal from the judgments 
of the county courts under Hungarian law in cases 
where the amount involved does not exceed 100 
crowns. 

It is a special provision of the appellate pro- 
cedure under Hungarian law to admit new state- 
ments of the contending parties and new evidence. 
In comparison with the provisions under the 
Austrian Civil Code, this furnishes a tendency 
unduly to prolong litigation and to increase its cost. 
In this respect the principles of the Austrian code 
are much to be preferred. 

As to legal remedies the Hungarian Civil Code 
differs from the Austrian also in the provision for 
appeal on review in cases originating in the county 
courts and where the amount involved does not 
exceed 5000 crowns, such cases not being appeal- 
able to the highest court but being conclusively 
adjudicated in the court of second instance (tabule). 
Through this provision the guarantee of uniformity 
in determining causes is decreased in comparison 
with the domain under Austrian law, where the 
system in vogue is to be preferred. 


Conduct of Criminal Causes 


In the conduct of criminal causes both under 
Austrian and Hungarian law, the system is based 
on indictment. It is only through the agency of 
the prosecutor that the conviction of the accused 
is possible; the prosecutor is the dominus litis in the 
broadest sense. The defense of the accused is per- 
mitted the widest scope. Under Austrian law in 
cases of trial by jury the appointment of special 
counsel to defend the accused is obligatory. The 
same is true under Hungarian law in cases where 
the crime charged is punishable by a term of im- 
prisonment of not less than five years, as well as 
in some other specified cases. Otherwise the 
accused is left to appoint his own counsel. In 
weighing the evidence the controlling factor is to 
do substantial justice and freely to consider the 
proofs of guilt. Thus criminal procedure is based 
on principles consonant with modern ideas. 

According .as the crime is against the public 
and as such subject to indictment, or is an offense 
subject to private complaint, the case is conducted 
by the State’s prosecutor, or by a private prose- 
cutor, whose function, however, according to the 
Hungarian Criminal Code, can at any time be 
assumed by the State’s prosecutor. 

If the State’s Attorney has refused to prosecute 
the accused, not having secured an indictment or 
failing to continue in prosecuting after an indict- 
ment has been brought, then, under Austrian law, 
the aggrieved party can appear against the accused 
as an auxiliary prosecutor or, under Hungarian law, 
as an assistant private prosecutor. But provision 
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is made in the law for the public prosecutor again 
to assume charge of thé case. 

The aggrieved person can in a criminal pro- 
ceeding as a private participant prosecute his claim 
for damages against the accused. The criminal 
court will pass judgment upon the claim of a private 
participant and, if the accused be found guilty, the 
court can assess the amount of damages due the 
private participant. If the accused should be ac- 
quitted or if the court should hold that the pro- 
ceeding is insufficient to warrant a judgment for 
damages, the private participant will be left to 
pursue his remedy in a civil action. 

The legal status of the State’s Attorney as a 
public prosecutor and of the private prosecutor is, 
on the whole, the same. In the public interest, both 
the Austrian and Hungarian criminal codes give 
the State’s Attorney, however, certain broad rights 
and privileges which the other classes of prosecu- 
tors do not possess. 

Criminal causes are conducted by the com- 
posite court of the first instance, that is, the 
territorial and district courts, the “sedrie,” and by 
the county courts. 

The division of jurisdiction in criminal cases 
between the specifically criminal tribunals and the 
county ‘courts is, under Austrian law, made de- 
pendent on the gravity of the offense charged. The 
composite caurts have jurisdiction in the trial of 
crimes and offenses, while the county courts have 
jurisdiction over misdemeanors specified in the 
criminal law of May 27, 1852, and subsequent laws 
on the subject. The Austrian Criminal Code 
recognizes three classifications, crimes, offenses, 
and misdemeanors. Crimes as being acts of the 
highest category are punishable either with im- 
prisonment with or without hard labor for terms 
varying from six months to twenty years, or for 
life. In the highest form such as high treason, 
murder, and in certain aggravated cases of arson, 
they are punishable with death. Offenses and mis- 
demeanors are punishable by imprisonment with 
or without hard labor, or by fines. In addition to 
the main punishment, except in cases of life im- 
prisonment or sentence of death, additional punish- 
ment may be ordered, such as fasts, hard bed, sol- 
itary confinement, dark cell, or expulsion from the 
country. 

The Hungarian Criminal Code (Article V of 
the laws of 1878) recognizes two classes, crimes 
and offenses, the first being punishable by death, 
imprisonment in a penitentiary, state prison or by 
fine. Confinement in the penitentiary may be for 
life or for a term varying from two to fifteen years; 
confinement in a state prison for a period varying 
from one day to fifteen years; confinement in a jail 
may be from six months to ten years, confinement 
in an ordinary prison from one day to five years, 
and fines may vary from two to 8000 crowns. 

The Hungarian Criminal Code, by virtue of 
the law of 1879 pertaining to offenses, establishes 
punishment for these by imprisonment and fine. 

By the law of April 15, 1920 the former punish- 
ments, as specified under Austrian and Hungarian 
law, were made uniform throughout the Czecho- 
slovak Republic. 

In criminal cases which are tried in the county 
courts or before the senates of composite courts 
the verdicts are rendered by professional judges. 








High crimes and misdemeanors committed by the 
press are triable by juries. 

Both under Austrian and Hungarian law a 
jury court is composed of a senate formed of three 
judges of a composite court, one of whom acts as 
a presiding judge, and a panel of twelve jurors. 


Eight Jurors May Convict 


The jurors pass upon the guilt of the accused, 
voting upon certain questions submitted to them 
by the court. In order to convict the votes of 
eight jurors are necessary. The trial senate of 
three professional judges passes on all other ques- 
tions that may arise in the course of the main pro- 
ceeding, and passes sentence. By the law of May 
23, 1919, new rules were issued for the forming of 
jury lists, from which the jurors are drawn by lot 
for the various terms of court as well as for special 
venires. At the present time any man or woman 
can be a juror who is 35 years of age, knows how 
to read and write, is a citizen of the Czechoslovak 
Republic, has lived continuously for at least a year 
in his present commune, and who in accordance 
with law, either through physical disability or on 
account of loss, either partially or entirely, of his 
rights of citizenship, is not ineligible for jury duty. 
These lists of jurors are made up annually by 
special jury commissions. From these lists the 
commission attached to the composite court of the 
first instance makes up a list for the current year 
and from this the jurors are drawn for each term 
of court. From the jurors thus drawn, the draw- 
ing of a venire for each case as it is reached takes 
place. Both the prosecutor and the defendant are 
entitled to reject jurors without stating the cause. 


Probationary Provisions 


The serving of.a sentence of imprisonment not 
exceeding one year, or the payment of a fine, can 
be deferred if the court has reasonable grounds to 
believe that the convicted person will lead a proper 
life and that the execution of the sentence would 
not be necessary. If the convicted person should 
prove worthy during the probationary period, fixed 
by law from one to five years, he is regarded as 
never having been convicted and the sentence or 
fine is expunged. 

Upon the same conditions a convict who has 
served two-thirds of his sentence can be given his 
liberty, or in case of a life sentence if he has served 
fifteen years. In any event the convict must have 
served at least one year. Upon the expiration of 
the probationary period of from one to ten years, 
the balance of the term to which he was sentenced 
is remitted. 

This new departure was made by virtue of the 
law of October 17, 1919, pertaining to the so-called 
conditional sentence and probationary release. This 
law is based upon the Belgian-French system 
adapted to local conditions. It supplies a keenly 
felt necessity in the criminal jurisprudence of 
Austria and has supplemented the analogous, though 
insufficient amendment of 1908, to the Hungaridn 
criminal code. 

The granting of a full pardon or the ameliora- 
tion of a sentence and the removing of legal disa- 
bilities growing from a conviction for crime, as 
well as the right to grant an amnesty, are within 
the sole authority of the president of the Republic. 
Any consideration or mercy toward members of 
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the government convicted, under section 79 of the 
Constitution, for infraction of the laws is prohib- 
ited. In these cases the power of impeachment 
inheres in the House of Representatives and the 
criminal proceeding is conducted in the Senate. 

The president of the Republic can only be 
prosecuted for high treason and tried by the Senate 
upon an indictment returned by the House of Rep- 
resentatives. The penalty is loss of his office and 
disability to seek re-election. 

In the practice before the composite courts,— 
the same method not obtaining in the county courts, 
where a simple motion to punish is sufficient for 
the return of a bill of indictment,—a preliminary 
investigation is ordered in cases specified in the 
law, whereupon, especially in cases involving 
serious crimes that are triable to a jury, there fol- 
lows a preparatory inquiry. 

Both these preliminary stages in criminal pro- 
cedure are conducted under Austrian law by the 
examining judge. Under Hungarian law the 
State’s Attorney, acting with the police authorities, 
orders and conducts the investigation. 


Prosecutor Returns “Indictment” 


Based on the findings of the preliminary inves- 
tigation, the prosecutor, whether acting in his 
capacity as a public prosecutor, private, or aux- 
iliary, returns the bill of indictment against the 
accused and the subsequent main oral hearing or 
trial is based on this indictment. It is solely upon 
the evidence adduced at this main trial that the 
court renders the decision. If the accused has been 
found guilty, he is sentenced according to law, his 
punishment being commensurate with the gravity 
of the crime; or if the court finds that the accused 
did not commit the crime charged, the accused is 
forthwith discharged. 

If the accused has been confined ir. prison 
prior to his trial, after his conviction such previous 
period of his confinement in prison is creaited to 
the term to which he is sentenced. Confinement 
in prison prior to the trial can only be ordered for 
causes specifically stated in the law. If the accused 
has been wrongfully held in such confinement, that 
is, if he should be acquitted upon trial, he is en- 
titled to a claim for damages, which is paid him 
from the State treasury. 

Remedial procedure against judgments of the 
county courts, such as appeal on error, is vested in 
the composite courts of first instance in whose juris- 
diction the respective county court is situated. 

As pertains to corrective remedies against the 
judgments of the composite courts and courts hold- 
ing jury trials, the Austrian and Hungarian Crim- 
inal codes have diverse provisions. 

In both the foregoing classes of cases an appeal 
is permitted under the Austrian law in so far as 
the contention applies to a term of sentence, or 
pertains to legal claims of a private nature. In 
such event the composite court of the second in- 
stance passes judgment. In other cases the remedy 
for contesting a judgment of the composite or jury 
courts is by way of a petition in error to annul the 
verdict, which is presented to the Supreme Court 
for determination. 

From rulings and decisions of the composite 
courts appeal must be taken to the composite court 
of the second instance. 

The remedy against judgments of the composite 






courts under Hungarian law is by appeal or petition 
in error to annul the verdict ; against the judgments 
of jury courts only by a petition in error. Appeals 
are determined by the composite courts of second 
instance, while only the Supreme Court has juris- 
diction in cases, taken up on error to annul the 
verdict, which originated in a trial by jury. In 
other cases, however, the composite court of 
the second instance has appellate jurisdiction. An 
appeal on error can also be taken against the judg- 
ment of the court of second instance when acting 
as an appellate court. 


People’s Anti-Profiteering Courts 


Special remedies: Under both Austrian and 
Hungarian law in a criminal proceeding a motion 
can be filed for a new trial. This right may be 
invoked for the advantage of the accused or can 
be exercised against him. 

To combat profiteering which throve through- 
out the republic during the last years of the war 
and also after its termination, there were established 
by the law of October 17, 1919, special people’s 
courts against profiteering. They were organized 
in connection with all the composite courts of first 
instance and the county courts, which exercise 
criminal jurisdiction. , 

The courts against profiteering, working in 
connection with the county courts, have jurisdiction 
in cases of infraction of the law of October 17, 1919, 
for the punishment of war profiteers. This court 
is composed of one professional judge and two lay 
judges associated with him. A similar court is 
established in connection with the composite courts, 
where one professional judge presides, being asso- 
ciated with four lay judges. In the event, however, 
that the prosecution should ask that the accused be 
imprisoned for a term of at least five years, a senate 
composed of three professional judges and four lay 
judges must pass judgment. 

The lay judges, who must be at least 35 years 
of age, are appointed by the presiding judge of the 
court against profiteering, for a period of one year. 
One fourth of all these lay judges must be mer- 
chants, one-fourth craftsmen, one-fourth farmers, 
one-fourth workmen or employees with regular em- 
ployment. 

. The last two classes are also to be represented 
by women, who shall comprise one-third of their 
group. The appointments are suggested by the 
workingmen’s or trade organizations. 

If in a given district excessive prices due to 
profiteering threaten the peace, law and order of 
the community, such overcharges can be proclaimed 
a criminal offense and martial law established, 
whereupon these crimes are punishable by death. 

Generally, the proclaiming of martial law is 
permissible only in case of riot for the suppression 
of which no ordinary means are sufficient, or in the 
event of an epidemic of murder, robbery, arson and 
violence. The procedure during martial law is con- 
ducted by the composite court of first instance and, 
in case of conviction, the death penalty is enforced. 


Other Court Functions 


Besides the conduct of civil and criminal juris- 
prudence, the courts of the Czechoslovak Republic 
perform the following functions. 

(a) They maintain land registration records, 
mine records and railroad registers. The land 
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records are usually kept by the county courts. In 
places where a composite court is located, they are 
in the keeping of these courts. But in Slovakia and 
Carpatho-Russia, the land records are invariably 
kept by the county courts, while all other records 
are kept by the composite courts. 

(b) In uncontested matters such as the pro- 

bating of estates, guardianship. (Under Hun- 
‘garian law, these are entrusted largely to special 
orphan’s tribunals which are in nowise connected 
with the regular courts. A tendency is appearing 
in other parts of the republic to remove this func- 
tion from the courts, where at present it is vested, 
and a thorough reform in this field is to be expected 
in the near future.) Other special functions of the 
courts include the conduct of bankruptcy matters, 
the keeping of indexes and records of commercial 
associations, of ship registers, the certification of 
documents, etc. 

(c) Foreclosure of mortgages, judicial sales, 
and execution of civil judgments. 

The so-called notaries in Slovakia and Car- 
patho-Russia, called “public notaries” in distinction 
from the usual notary who is not a public function- 
ary in the strict sense, engage also in the probating 
of estates in co-operation with the authorities 
charged with that function. The duties of notaries 
are specified by law, and generally they are em- 
powered to acknowledge instruments, to draw up 
legal papers, last wills, etc. 
in notarial associations, somewhat analogous to 
bar associations, and are limited in exercising cer- 
tain functions of lawyers. Their charges for serv- 
ices are regulated by a schedule fixed by the 
government. 

Owing to its with juris- 


close connection 
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They are organized - 


prudence mention should be made of the practice 
of law. ‘ 

This is regulated separately under Austrian and 
Hungarian law. Just as the notaries have their 
organization, so the lawyers have independent as- 
sociations called chambers of advocates (bar asso- 
ciations), whose duty it is to keep the records of 
the profession and of the law students, and to main- 
tain discipline for the purpose of upholding pro- 
fessional standards. In the domain under Austrian 
law there are organized, in connection with these 
bar associations, disciplinary councils, whereas, in 
Slovakia a committee of the respective association 
decides in matters of infraction of the rules of 
ethics. An appéllate body is the disciplinary senate 
of the Supreme Court, which is composed of five 
members, two of whom are selected by the various 
associations from among the lawyers. A senate of 
the Supreme Court formed in an analogous manner 
has charge of remedial and disciplinary measures 
pertaining to the notaries. In this senate there also 
participate two members elected at large by the 
various associations of notaries. 

Only a citizen of the Czechoslovak Republic 
can be admitted to the practice of law. To be ad- 
mitted to the bar, the candidate must have com- 
pleted a course of legal studies and attained the 
degree of Doctor of Laws, served as a law clerk for 
a specified time. 

Only lawyers have the authority to represent 
persons before the courts and all offices of the 
republic, an exception being made in the case of the 
trades’ courts. Their compensation, in so far as it 
pertains to simple services, is regulated by a special 
schedule, applicable, however, only to the domain 
formerly under Austrian law. It was established 
by the Governmental order of October 2, 1919. 











ALABAMA SUPREME COURT CENTENNIAL 


The centennial of the Supreme Court of Alabama 
was fittingly commemorated in the annual address by 
Hon. John C. Anderson, of Montgomery, at the annual 
meeting of the Alabama Bar Association this year. 
The court was organized under the Constitution of 
1819, which contained various provisions since re- 
pealed. Among these was the rule that the circuit 
judges should constitute the Supreme Court, the pro- 
hibition of the appointment or continuance in office 
of any judge who should have arrived at the age ot 
seventy years, and the provision that the judges of the 
several courts should hold office during good behavior. 

The first term of the Supreme Court was held at 
Cahaba, then the state capital, on the second Monday 
in May, 1820. Hon. C. C. Clay was appointed Chief 
Justice and Judges Reuben Saffold, Henry Webb and 
Richard Ellis, also of the circuit bench, were likewise 
present. Hon. A. S. Lipscomb, the remaining circuit 
judge, was absent at this session. 

In 1832 the court was entirely reorganized and 
made a separate court to consist of three judges with 
terms of office for six years. Judge Lipscomb, Staffold 
and Taylor were elected, Judge Lipscomb again re- 
ceiving the appointment as Chief Justice. 

Until 1868 the Judges of the Supreme Court were 
elected by the General Assembly. In that year, by the 
“reconstruction” constitution, the election of judges 
was committed to the people, and this system has main- 
tained its popularity with the citizenship of Alabama 
up to the present time. 

The speaker finds that the privilege of electing 





judges has not been abused and-that the people have 
been most patriotic and conservative in dealing with 
the judiciary, not allowing themselves to be “swept 
off their feet by fads, prejudices or political up- 
heavals.” 

As an illustration of this he states that “in the year 
1841, when the Supreme Court was composed of Col- 
lier, Ormond and Henry Goldthwaite, a decision was 
rendered relating to certain cotton transactions with 
the State Bank, which was most unpopular, and 
brought forth a scurrilous attack upon the majority of 
the court.” But at the next election the judges so 
criticized were re-elected and one of them was, a few 
years thereafter, chosen Governor by an almost unani- 
mous vote. 

Alabama has had twenty justices during the past 
hundred years, but the services of many of them have 
been quite brief. During the first half of the century 
it seems that the salary was so small that most of them, 
after attaining the position, retired in order to prac- 
tice law or run for less laborious offices. 

In 1911 the legislature, in order to relieve the Su- 
preme Court, created a Court of Appeals, composed of 
three judges. A question soon arose as to the power 
and jurisdiction of this court, it being argued by some 
that it was co-ordinate with the Supreme Court, by 
others that it was a court of final appellate jurisdiction 
except so far as‘the Supreme Court might exercise 
certain revisory powers expressly reserved in the Con- 
stitution, the same being largely discretionary, and 
others that all of its decisions should be reviewed and 
revised by the Supreme Court. The second theory 
was adopted by the court in a test case. 
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TEPHEN STRONG GREGORY died at his 

S home in Chicago on Sunday, October 24, 1920, 

of heart-failure. His death came swiftly and 
unexpectedly. He died as he wished to die: in the 
harness. 

Mr. Gregory was born November 16, 1849, in 
Unadilla, Otsego County, New York. In 1858, his 
father, J. C. Gregory, a lawyer of personal and pro- 
fessional distinction, removed with his family to, 
Madison, Wisconsin. Here Stephen Gregory was 
educated, taking from the University of Wisconsin 
his A. B. degree in 1870, his LL.B. degree in 1871, 
and his A.M. degree in 1873. - 

After his admission to the Wisconsin bar in 
1871, and after three years of active practice in 
Madison, Mr. Gregory moved to Chicago, where he 
continuously resided. 

Mr. Gregory was married November 25, 1880, 
to Miss Janet M. Tappan, of Madison, Wisconsin, 
who, with their children, Miss Charlotte, and 
Messrs. Tappan and Stephen S. Gregory, Junior, 
survives him. ? 

His brother, Mr. Charles Noble Gregory, is a 
distinguished writer and lecturer on legal subjects. 

His first law partner was his classmate, A. H. 
Chetlain. In 1879 Mr. Gregory entered the firm 
of Tenney & Flower, which on the retirement ot 
Mr. Daniel K. Tenney was succeeded by Flower, 
Remy & Gregory. In 1888 the firm of Gregory, 
Booth & Harlan was formed, continuing five years. 
Then for seven years he practiced without a part- 
ner. In 1900 was established the firm which, with 
some changes, continued till his death, and con- 
sisted, besides himself and his son Tappan Gregory, 
of Mr. Joseph L. McNab and Mr. A. S. Long. 

Mr. Gregory’s professional activities covered 
the whole field of state and federal practice. His 
technical equipment was of the best; and his poise 
and vision combined to make him a very successful 
trial lawyer. He excelled in the handling of testi- 
mony, and the drafting of instructions to the jury. 
No practitioner of his day has so completely en- 
joyed the confidence of trial judges. Those who 
have heard him discuss the myriad legal points that 
arise in the rough and tumble of court work carry 
an admiring recollection of his familiarity not only 
with legal principles, but with the cases in which 
the principles were expounded and applied. 

Specialist in the law of business, he neverthe- 
less was engaged in many cases of public interest 
and importance. He was employed by the City of 
Chicago as special counsel to cooperate in the Su- 
preme Court of the United States with John S. 
Miller in presenting the City’s contentions in the 
Lake Front case. With Mr. John P. Wilson he 
established the constitutionality ‘and regularity of 
the organization of the Sanitary District of Chicago. 

It was inevitable that a lawyer who approached 
his profession with so complete a consecration 
should be sought in times of great public interest 
in cases in which personal rights were assailed. For 
he did not surrender his independence of judgment 
to march with the crowd. He had an overwhelm- 
ing respect not merely for abstract justice, but for 
justice as administered by human instrumentalities. 
In discussing a lynching which occurred as the 
result of a ground swell of popular indignation 
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over a gross miscarriage of justice, he took the view 
that no failure in the administration of law could 
justify the attempt of the mob to rectify the error. 

In the Debs case, to which he gave the best 
that was in him, he said: 

When the law is respected, when constitutional safe- 
guards are maintained, though crime may sometimes 
escape punishment, at least innocence is secure. 

This was the epitome of his professional 
philosophy. 

_ But the belief that scientific administration of 
justice was as impossible without courts as scien- 
tific chemistry without a laboratory did not deter 
him from applying old principles to new conditions. 
No single case caused more comment both in the 
profession and amongst the laity than the Prender- 
gast case, where, after trial and conviction for the 
brutal and willful murder of Mayor Carter H. 
Harrison, and after a supersedeas had been refused 
by the Supreme Court, Prendergast was saved 
temporarily from the gallows the day before he 
was to hang by the order of the Criminal court, 
obtained by Mr. Gregory, postponing the execution 
and permitting an inquiry as to the sanity of the 
condemned man. 

Among many cases of general interest in 
which Mr. Gregory appeared may be mentioned the 
Cornell University case and the Chicago Traction 
cases. It is probably no exaggeration to say that 
these Traction cases (construing The Ninety-nine 
Year Act), in complexity of detail, overtop any 
civil cases with which the present generation of 
Chicago lawyers have had to do. His most recent 
public service was with the Federal Trade Com- 
mission, for which he was special counsel. 

With the heavy and increasing burden of pro- 
fessional responsibility, Mr. Gregory yet found 
time for many and varied public and social activ- 
ities. And the confidence and esteem of his asso- 
ciates brought to him many honors he did not 
seek. He was president (1911) of The American 
Bar Association; President (1892) of The Law 


Club (Chicago); President (1886) of the Iroquois 


Club; President of the Illinois State Bar Associ- 
ation (1904), and of the Chicago Bar Association 
(1900). He held but one public office: he was 
Election Commissioner for the City of Chicago for 
two years. His passion for unrestricted freedom 
of thought and action led him to shun the limita- 
tions of official life; but in unofficial civic move- 
ments for the betterment of political and social 
conditions he was a recognized organizer and 
leader. 

Mr. Gregory will be sorely missed by the 
younger members of the bar. To him, more fre- 
quently than to any other practicing lawyer of 
Chicago, have the younger men been wont to go 
for advice and aid. His technical equipment, his 
great experience and his calm judgment have saved 
marty a young lawyer from disaster. 

But great as was the respect in which Mr. 
Gregory was held by his professional colleagues, 
greater still were the confidence and affection with 
which he inspired the men and the women with 


_ whom he came into personal contact. No man of 


his city and generation was more loved. The smiling 
eyes, the gentle voice, the quiet humor, the genial 
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courtesy, are the memories of him that cling. The 


great motive of his life was service. His gifts of 
money to the needy approached prodigality ; no one 
went away empty-handed. He gave his sympathy 
readily, but he was rarely imposed upon either by 
men or by civic movements. He lived in the open, 
not in .the artificial attmosphere of hothouse hu- 
manities. 

He was at his best in his own home with his 
family and a friend or two. An hour at luncheon 
with him was an event to be lived over with in- 
creasing pleasure. The atmosphere was always 
stimulating ; the intimacy of the human contact was 
delightful. On such occasions his conversation 








was the spontaneous, unstudied utterance of his 
thought, now whimsical, now grave; but always 
reflecting the charm of his character and the dis- 
tinction of his mind. Here was a man who was 
putting the best of himself into the great tradition 
of the law, yet his human endowment was inex- 
haustible. 

With the many social and economic questions 
confronting it, to the wise solution of which he 
would have brought so much aid, Mr. Gregory’s 
death is a great and untimely loss to the Nation, 
And to those who enjoyed the privileges of his 
friendship, the world is the poorer by the passing 
of a great personality. 





IMPORTANCE OF ASSOCIATION’S NEW SECTION 
By Stites W. Burr 


Chairman Conference of Bar Association Delegates 


- 


HE Conference of Bar Association Delegates, 

now a section of the American Bar Associa- 

tion, is like many other good things, a child 
of the genius of Elihu Root. It was organized at 
the annual meeting of the American Bar Associa- 
tion in Chicago in 1916. Mr. Root was its Chair- 
man from the time of its organization until the 
annual meeting at Boston in 1919, when he declined 
re-election, and Mr. Moorfield Storey was made 
Chairman. 

The Conference is in essence a body of dele- 
gates, each State Bar. Association being entitled to 
send three delegates, each local Association two 
delegates, and the American Bar Association five 
delegates. There is an annual meeting of the Con- 
ference in connection with the annual meeting of 
the American Bar Association, generally held the 
day before the opening session of the Association. 
There is no set program and, although speakers of 
eminence take part, a considerable portion of its 
sessions is given over to free discussion of subjects 
of common interest and reports of the activities of 
the constituent associations. The meetings of the 
Conference have been well attended, most State 
Bar Associations and a large number of local Bar 
Associations, as well as the American Bar Associa- 
tion, being represented. And the verdict of the 
members attending has been that the meetings were 
full of interest and profitable in their results. 

The more obvious purpose of the Conference is 
to bring together the representatives of the State 
and local Bar Associations for free discussion and 
exchange of ideas, and to provide (through the office 
of its Secretary) a convenient channel for the 
interchahge of information and for assistance in co- 
operative effort. But, as I see it, the greatest use- 
fulness of the Conference lies in its power to stimu- 
late and forward the activities of State and local 
Bar Associations throughout the United States, 
and to bring them into closer communication and 
co-operation. 

The American Bar Association is a splendid 
institution, which has done much in the past and 
will do more in the future for the good of the pro- 
fession and the public. But its activities are neces- 
sarily limited to matters of more or less national 
concern. A great part of the work which lawyers 
owe to themselves, their profession and the public 





to perform must be done by State and local Asso- 
ciations, if it is to be done at all. And whatever 
effort results in stimulating and making more 
effective the work of such associations is effort well 
spent. 

The individual lawyer can do much, by precept 
and example, to create and maintain standards. 
And men who have a genius for leadership may 
sometime initiate and accomplish, without organiza- 
tion, important reforms. But the power and influ- 
ence of the average man, working alone, is limited. 
Organization and that concerted action which is 
only possible through organization are essential 
to substantial achievement. There is much for 
lawyers to do which cannot be done by any but 
lawyers, and by them only through organized and 
concerted action. 

Effective work by lawyers can best be done 
through the medium of their Bar Associations. The 
power of any group or class of men lies in organ- 
ization and in concerted effort. So anything which 
tends to strengthen and galvanize the Bar Associa- 


‘ tions of the country is eminently desirable. There 


are many active and efficient State and local Asso- 
ciations. But there are more which are relatively 
inactive, which confine their activities to social 
functions, or which are almost moribund. And 
there are cities and districts which have no Bar 
Association at all. Such conditions are not credit- 
able to the profession. If the work of the Confer- 
ence has any tendency to improve these conditions, 
its existence is justified. 

We believe that something has alraedy been 
accomplished. Delegates who attend from year to 
year bring to the meetings reports of greater inter- 
est and activity in their home Associations. They 
carry from the Conference meetings back to their 
homes messages which encourage and stimulate. 
More use should be made of the opportunity af- 
forded by the Conference organization for the ex- 
change of useful information and for co-operative 
assistance. If a reform is proposed in Oregon, it 
is helpful to know what New York or Virginia has 
accomplished along the same line. But some use of 


‘these facilities has already been made, and we hope 


and believe that they will be put to increasing use in 
the future. ' 
Greater attendance at the meetings is desirable. 
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MICHIGAN DECLARATORY JUDGMENT DECISION 





Comment on Majority and Minority View in Case Holding Statute Unconstitutional—Possi- 
ble Effect of Decision Elsewhere 





the American Bar Association there was a note 
regarding recent legislation upon the subject of 
declaratory judgments. It seemed likely at that time 
that a distinct innovation in the employment of our 
judicial machinery might be made in a number of 
states under legislation already adopted, and that 
other states might follow the example by enacting 
declaratory judgment legislation in 1921. The 
movement for declaratory judgments has been 
brought to an abrupt halt, for the present at least, 
by the decision of the Michigan supreme court in 
the case of Anway v. Grand Rapids Railway Co. 
The Michigan supreme court, with the concurrence 
of six members, declared the Michigan declaratory 
judgment act of 1919 unconstitutional. Two 
justices dissented. 
The case in which the issue presented itself was 
a proceeding in chancery in which the plaintiff al- 
leged that he was employed by the defendant Street 
Railway Company, and that he desired to work more 
than six days in seven consecutive days. He did 
not claim to have a contract with the defendant for 
such work, nor claim any breach of contract, or 
allege that he had any claim present or prospective 
for damages. The plaintiff sought to have the court 
advise him whether the defendant would violate the 
provisions of an act of 1919 if it should in the future 
permit him to work more than six days in seven 
consecutive days. The defendant Railway Com- 
pany admitted the allegations of the bill. Neces- 
sarily the proceeding, if it were to be entertained 
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by the court, was one resting entirely upon the 


Michigan declaratory judgment act of 1919. The 
case was brought to the Michigan supreme court on 
appeal from the circuit court of the county of 
Kent. 

It appears to have been urged by brief that 
the issue presented in this proceeding was properly 
one for the court’s decision under the declaratory 
judgment act of 1919. All of the judges agreed 
that the issue was not one which might properly 
be presented under this act, but the type of proceed- 
ing in which the issue was presented appears to 
have prejudiced the declaratory judgment act in 
the minds of a majority of the court. 

This feeling of opposition manifests itself 
throughout the majority opinion. For example, the 
court Says: 

Before this court, with its membership of eight, takes 
up the work of advising three million people, and before 
the legislature is called upon to increase the membership 
of this court so as to efficiently conduct this work, it 1s 
well that this court pause long enough to consider, and 
consider fully, whether the act calls upon us to perform 
any duties prescribed by the constitution or to exercise 
any power therein conferred. 


The court further in its opinion suggests that 
the view that the state through the courts should 
furnish advice to its citizens adopts the notion that 
the state is everything, the individual nothing, and 
says: 


Under our government the state does not till our 
farms, manufacture our automobiles, conduct our great 


department stores, or do our law business for us. The 
unfortunate people of one country are at present trying 
such experiment in government. 


The court further says that: 


In short, it [the act] requires that the time of the 
court shall be taken, not in the determination of actual 
controversies where rights have been invaded and wrongs 
have been done, but in the giving of advice to all who 
may seek it. 

The views quoted above from the majority of 
the court may well have been borne out by the ef- 
fort in this case to have the court give advice to the 
parties, but the minority opinion seems to be better 
in its view that the issue here sought to be pre- 
sented to the court was not one properly made under 
the declaratory judgment act. The minority seems 
to be justified in its statement that: 

In my opinion, the construction which he [the justice 
writing the majority opinion] places upon the provisions 
of the act is not warranted by the language employed. 

I can find nothing in the act itself which places upon 
courts the duty to serve as “legal advisers of all seeking 
such advice,” in advance of any existing controversy. 

The parties to the proceeding in this case did 
not themselves raise the issue of constitutionality. 
The court itself raised this issue, and asked the 
parties to present briefs upon the constitutionality 
of the act, and such briefs were presented. It is 
rather uncommon for a court itself to raise a con- 
stitutional issue where such an issue is not raised 
by the parties ; and in this respect the supreme court 
of Michigan departed to some extent from a well 
established practice, although in jurisdictional mat- 
ters such as this, other courts have occasionally 
themselves raised a constitutional issue when such 
an issue was not presented by the parties. 

The decision of the court against the validity 
of the declaratory judgment act of 1919 was based 
upon the ground that the act imposed upon the court 
functions not judicial in character. The minority 
urged that the functions sought to be imposed upon 
the court clearly were not functions belonging to 
any other department of the government, and that 
if such functions could not be exercised by courts, 
there was here a possible governmental power 
which fell into a sort of twilight zone capable of 
exercise by no department of the government. 

Both the majority and the minority ‘opinions 
deal at length with the subject of what constitutes 
the judicial function. This issue, depending as it 
does upon the principle of the separation of powers 
and the constitutional provisions defining the judi- 
cial power, is substantially the same for the United 
States government and for all of the states. There- 
fore, the discussion of the issue in Michigan is of 
importance for all of our states and for the United 
States government as well. 

The judicial function of determining legal is- 
sues may perhaps be analyzed into three parts: 
(a) the existence of a bona fide controversy ; {b) the 
final determination of such a controversy within the 
judicial system itself, and (c) the.power within that 
judicial system to execuge the final judgment of the 
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court. It may be well to discuss briefly each of 
these issues: 

(a) What constitutes a bona fide controversy 
or issue between parties of a type which may prop- 
erly be settled by the courts? The majority dis- 
cusses fully the question of moot cases, and takes 
the view that the issue to be presented under the 
declaratory judgment act is a moot issue. The 
minority, however, calls attention to the fact that 
the declaratory judgment act passed by the Michi- 
gan legislature, and similar acts passed in recent 
years in other states, provide for the determination 
of the actual issue between the parties upon the 
basis of which their legal rights depend. The 
minority says, and apparently says properly, that 
under the declaratory judgment act there must be 
an action or proceeding brought in the court by a 
petition or bill of complaint asserting some actual 
concrete controversy over existing legal rights, and 
that all of the parties interested must be brought 
before the court. The minority took the view that 
the act does not authorize a mere determination of 
legal questions, irrespective of some actual legal 
issue between the parties upon which their present 
or specific future rights depend. In the view of the 
minority “it is only when the plaintiff has rights in 
the matter, in respect of which the declaration is 
sought, that a declaration of rights can be made.” 

That is, in the view of the minority, the issue 
presented under the declaratory judgment act was 
not merely a moot case, and the terms of the act 
seem to warrant this view. The minority was 
clearly of the opinion that the proceeding here pre- 
sented to the court was not one for the application 
of the act. The majority seemed to proceed upon 
the assumption that it was such a case, and would 
be typical of issues presented under the act for 
judicial determination. Of course, if the issue 
actually sought to be presented to the court in this 
case were regarded as coming under the declara- 
tory judgment act, much of what the majority said 
as to the impropriety of the proceeding would 
clearly apply. 

. The strongest case in support of the majority 
view is probably that of Muskrat v. United States 
(219 U. S. 346). In this case the United States 
Supreme Court declined to take jurisdiction of an 
issue presented to it for what practically amounted 
to a declaratory judgment regarding the validity of 
federal legislation. The United States Supreme 
Court said that this case was one under a statute 
authorizing a proceeding against the government 
merely for the purpose of settling the doubtful 
charactér of the legislation in question. However, 
it was quite clear in the Muskrat case that certain 
definite property rights were involved, and that the 
determination of the issue by the United States 
Supreme Court in such a matter would \have the 
almost necessary result of determining those prop- 
erty rights. If declaratory judgments were to be 
used for the purpose of obtaining the construction 
of statutes and of testing the constitutionality of 
legislation (and there is nothing in the Michigan 
act which prevents such a use), the Muskrat case 
seems to present a rather clear case in support of 
the majority view in the case here under discussion. 

However, it is clear that constitutional issues 
are quite frequently presented to the courts in 
friendly cases made for the purpose, and courts 
have not objected to friendly suits, although in 
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many cases state courts must have known that the 
friendly suits are really moot issues for the de. 
termination of constitutionality. Of course there 
are numerous decisions in which the courts decline 
to proceed where the moot character of the pro- 
ceeding :s clear, yet the present judicial practice 
is more liberal than the judicial theory. The thing 
to which courts have chiefly objected has been the 
collusion of the parties, rather than the presenta- 
tion of a made case for the obtaining of what 
practically amounted to the settling of a legal 
issue between the parties, even though such legal 
issue was not actually involved in a clearly bona 
fide controversy. 

If courts were to take a view against all types 
of friendly and made cases, on the ground that they 
involve much the same type of thing as that in- 
volved in declaratory judgment acts, they would 
pretty clearly find it necessary to take a strong 
ground against the practice of bringing taxpayers’ 
actions. Taxpayers’ actions have had a great de- 
velopment in recent years, and a taxpayer is per- 
mitted to bring such actions, although his personal 
or property rights involved in the proceeding may 
be so infinitesimal as really to lay little basis for 
an actual bona fide controversy. 

The minority view with respect to the exist- 
ance of a controversy seems to be the more easily 
supportable one. The majority seems to find diffi- 
culty because the court is asked to determine what 
are the legal rights between the parties, before 
either party is actually seeking damages for the 
violation of such legal rights.. It seems hardly 
necessary that the existence of damage or the 
actual commission of wrong should be required 
before a matter may properly become judicially 
cognizable, and the courts have never taken such a 
view in connection with their normal procedure. 

(b) The second important point which pre- 
sents itself in the analysis of the judicial function, 
is that a controversy presented to the court must 
be finally determinable within the judicial system 
itself. Although Chief Justice Taney’s opinion in 
Gordon v. United States (117 U. S. 697) discusses 
the absence of power in the court to enforce its 
judgment, it seems quite clear that in the Gordon 
case the chief element of difficulty was that the 
determination by the United States Supreme Court 
was not itself final, but would be subject to action 
by the two houses of congress. It seems clear 
that finality of decision within the judicial system 
itself is a necessary element of the judicial function, 
and this was fully recognized by the minority. 

(c) The third element in the judicial function, 
urged at length by the majority as an essential 
element, is the power in the court to execute its 
judgment. The majority discuss this matter at 
length, take the view that there is no power in the 
court to execute a declaratory judgment, and assert 
that the power to execute a judgment is a necessary 
essential to the judicial power of deciding a case. 
The minority agree that no execution need issue 
under a declaratory judgment, but say: 

The judgment, decree or order, declaring the rights of 

the parties, is final and binding upon all such parties 
though unenforcible, so far as issuing execution or 


mandatory process is concerned, without further appli- 
cation to the court under section 3. 










Section 3 expressly provides for further relief © 
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should it become necessary after the rendition of 
a declaratory judgment. ° 
The minority of the court sums up the situa- 
tion briefly in favor of declaratory judgments: 
Herein lies the distinction between declaratory judg- 
ments and moot cases or advisory opinions. The 
declaratory judgment is a final one, forever binding on 
the parties on the issues presented; the. decision of a 
moot case is mere dictum as no rights are affected 
thereby, while an advisory opinion is but an expression 
of the law as applied to certain facts not necessarily in 
dispute, and can have no binding effect upon any future 
litigation between interested parties. 


The minority further add that 


if the parties be governed by the determination of their 
legal rights as announced and each thereafter avoid inter- 
ference with the ascertained rights of the other, well and 
good; if not, on application and notice the court may 
compel obedience thereto by any lawful process. 

The majority lay great stress upon the absence 
of execution, and apparently upon the notion that 
the parties may so conduct themselves as never 
to make execution necessary. However, the minor- 
‘ity is clearly right in pointing out that under the 
terms of the act itself execution may issue, should 
the parties not conform to the terms of the declar- 
atory judgment; and the issuance of execution in 
such a case, perhaps long after the actual deter- 
mination of rights, is not dissimilar from other 
acts which are clearly recognized as judicial in 
character. Is there not a large amount of legitimate 
judicial work, now performed without question, 
which does not result in execution, but which may 
give rise to rights judicially enforcible by execution, 
just as would a decree or judgment under the de- 
claratory judgment act? 

As a matter of fact the issue seems to have 
presented itself to the court as one of degree. The 
majority of the court says that it is perfectly proper 
as a judicial function to construe wills; and the 
minority point out at some length existing Mich- 
igan statutes under which the courts exercise 
functions of a character similar to those provided 
for by the declaratory judgment act. Apparently 
there is no objection to some exercise by the 
courts of a power to determine issues which do not 
possess all of the characteristics regarded by the 
majority as necessary elements of the judicial func- 
tion. The court’s view apparently is that the de- 
claratory judgment act calls upon it to act as a 
general legal adviser and that it does not think 
it proper to take upon itself the burden of such 
a function. The majority pointed out that the 
supreme court of Michigan had already held in- 
valid legislative provision for the adjudication of 
the will of a living person, and this view was 
taken on the ground that the party who made the 
will has a free discretion to change it at any time 
before death; but cannot a winning party in a 
clearly bona fide controversy change to some ex- 
tent the result of a legal decree by his own volun- 
tary action? 

The chief difficulty with a broad statute such as 
that enacted in. Michigan in 1919 is that it is novel 
and that cases properly brought under it may over- 
burden the court. The majority in the Michigan 
case was clearly of the view that the court could 
not perform the duties sought to be imposed upon 
it, should it uphold the act. The Michigan decision 
may be explained largely as an act which the court 

eregarded as necessary for self-defense; although it 
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may fairly be said that past judicial determinations 
have been more in accord with the majority view 
than with that of the minority. The future may 
be with the minority, but the past in judicial doc- 
trine is perhaps more distinctly with the majority. 

The result in Michigan is perhaps what is to 
be expected where a new theory is pushed far at 
the beginning, and does not by early and more 
cautious steps obtain some judicial support before 
being tested in its entirety. If declaratory judg- 
ments could be made a basis for the presentation 
of abstract questions of statutory and constitutional 
construction, the result in Michigan was a natural 
and perhaps a justifiable one; although declaratory 
judgments will in time establish themselves as a 
constitutional and proper means for the settlement 
of rights, in advance of acts which may interfere 
with or violate such rights. Attention should how- 
ever, be given to the fact that the use of a de- 
claratory judgment for testing constitutionality 
and for the interpretation of statutes, even within 
more proper limits than those sought in the Michi- 
gan proceeding, may give rise to complications not 
anticipated by those who have urged legislation 
with respect to this subject. 

The decision of the supreme court of Michigan 
puts declaratory judgment legislation in much the 
same position as that in which compulsory work- 
men’s compensation legislation was placed by the 
decision of the New York Court of Appeals in the 
case of Ives v. South Buffalo Railways Co., 201 
N. Y. 271. Immediately after the decision of the 
New York Court of Appeals the general view prob- 
ably was that the movement for compulsory work- 
men’s compensation had been defeated; but com- 
pulsory compensation is now generally recognized 
as an entirely proper matter for legislative action. 

The same development probably will take place 
as to declaratory judgments. Some states will 
place in their constitutions express authorizations 
for declaratory judgments, as they clearly have a 
right to do; and by placing the matter in the con- 
stitution they will remove all constitutional question 
regarding such legislation. They will by doing so 
add still further to the length of state constitu- 
tions, and place in such constitutions matter not 
necessarily of a constitutional character, just as 
judicial decisions have caused the placing in con- 
stitutions of a great mass of detailed provisions 
regarding hours of labor, workmen’s compensation, 
etc. Some courts will uphold declaratory judgment 
legislation without the need of constitutional 
change, and gradually this now new field of legis- 


lative power will come to be fully recognized. 
W. F. Dopp. 





~ The Man Who Abolished Hell 


The Lord Justice James of England once sug- 
gested the following epitaph for Lord Westbury, a 
former Lord Chancellor: “He was an energetic and 
successful statesman, and during the three years 
over which his tenure of office extended he abol- 
ished the time-honored institution of the courts of 
insolvency, the ancient system of conveying land, 
and the eternity of punishment. So lately as on 
Tuesday last, by a judicial decision of the privy 
council he abolished Hell with costs, and took away 
from the orthodox church party in England their 
last hopes of everlasting damnation.”—Law Times. 








INTERNATIONAL LAW NOT SET BACK BY WAR 





Viscount Cave Holds That Our War Experience Furnishes Strong Argument for Developing 
and Strengthening That Branch of Jurisprudence* 





ENTLEMEN: There is no question which 

more deeply concerns the future of our race 

than this—what in days to come are to be 
the precepts by which the drear ordeal of war shall, 
if possible, be avoided or, if that be impossible, 
shall be regulated? By what sanction are those 
precepts to be guarded and enforced? We have to 
look this matter in the face and to learn (if it may 
be) where in truth we stand in this matter and 
what action we can and ought to take. No senti- 
ment, no rhetoric, no effusive and nebulous talk 
about humanity is worth a row of pins in this hard 
school. We had talked enough before 1914, and it 
ended in the shattering of the Forts of Liége, the 
desperate wrestle on the Marne, the long agony of 
the trenches and the death grip at Verdun and on 
the Hindenburg line. Let us be wise now and sit 
down and think things out. For such a task what 
instrument could be more suitable than an assem- 
bly representative of our profession? A Barrister 
has, or,ought to have, a cool head and equable 
temper, the habit of reasoning fairly and of seeing 
all sides. He has, or should have, that concen- 
tration of thought by which alone a sound con- 
clusion is reached, and that clarity of speech by 
which it can be made plain to others. And lastly 
the Bar all the world over is solid for order, for 
freedom and for peace. Where then today stands 
International Law—the code of the nations? Its 
growth, which is a matter of a few centuries only, 
and during that time has.suffered more than one 
retardation, reminds us somewhat of the growth 
of individual or municipal law as traced for us 
this morning by the British Ambassador. That 
law, too, had its beginnings and its stages of 
growth. The lawlesness of uncivilized men was 
checked first by the coercion of parent or master 
or priest, and then by the community through its 
magistracy and police; and it is only in the last 
stages that it has had sanction of the modern law. 
In the same way nations were, until lately, frankly 
and brutally lawless and some of them even now 
are hardly at all favored by any moral rule. Who 
was ever more brutally selfish in his private life 
than the great conquerors of the world in their 
public career? Apply to private life the morality 
which in their conquests animated ‘Alexander the 
Great, Pompey, Timur or Napoleon and you would 
fill the jails, and in certain modern phrases as to 
tahe mailed fist, “the will power,” and the aspi- 
rations to “world empire,” you will find if you 
analyze them the same nonmoral, sordid selfishness, 
which in the individual leads to the penitentiary 
or scaffold. 

As to the primitive man killing and robbery 
seem only a matter of experience or opportunity, 
so is a war of conquest to a barbarous or depraved 
nation ; and only the growth of what we call Inter- 
national Law, that “jus commune,” which (as 
Grotius has said) “is a force in regard to war 
and in war,” makes for a better world. Its orig- 
inal sanction was no doubt the fear of retaliation, 





*Address delivered at the annual meeting of the American Bar 


Association at St. Louis on Aug. 25, 1920. 
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either by neutrals or by belligerents. Its rules are 
first found in treaties between nations, differing 
in detail but tending towards similar ends and 
crystallizing after a while in that which is rightly 
called a law, though a law of imperfect obligation. 
This happy result was. largely due to the reasoning 
and influence of the great jurists, Grotius (whose 
anniversary you joined in commemorating at the 
Hague only a short time before the war), Vattel, 
Binkershoek and your Wheaton. Then there are 
the decisions of the judges in war time. The judg- 
ments of Lord Stowell in the Napoleonic wars, 
of the American judges in the Civil War, are a 
mine of learning and of good sense which in recent 
years has been fully explored in our prize courts; 
and it may be that like credit will be given in the 


future, to the decisions in our courts of the late” 


Sir Samuel Evans and of Lord Sterndale and the 
opinion of the judicial committee of the Privy 
Council as set out in the judgments of Lord Laker 
and Lord Summer. 

The opinions of text writers and the decisions 
of the tribunals, which may be said to form the 
common law of the subject, have been supple- 
mented by International conventions, such as those 
of Berne on the treatment of the wounded and of 
prisoners of war, and those of the Hague*on Mar- 
itime Law and the rights of the neutrals; and 
behind all stands the force of justice and humanity, 
which in most countries has fostered the growth of 
this part of our jurisprudence. 

These, then, are the sanctions of International 
law: force or the fear of retaliation, respect for 
the opinion of the world, the sense of what is right. 
From this mere recital it is at once evident that 
there is one sanction missing, namely, a Tribunal 
with the power to decide disputes (and if it may 
be) to enforce decrees, and on this point I shall 
have something to say a little further later. 

But let me first ask, how have the international 
rules and conventions fared during the recent con- 
flict, when in the desperate struggle for life so 
much was thrown aside? 

How have they stood the acid test of war? As 
to this I have had some means of forming an opin- 
ion, for 1 was not only a law officer of the Crown 
during a critical part of the war, but was also at 
different times chairman, first ~of the Contraband 
Committee and then the Committee on Prisoners 
of War; and I am disposed to say that international 
law fared worse indeed than the optimists hoped, 
but better than the pessimists feared. 

There were indeed many defections, many 
war crimes even on the part of nations claiming 
to be civilized. I think the worst infringement of 
the law of nations,—and I say this not for the 
purpose of girding at a beaten enemy, but because 
it should always be on record—the greatest war 
crime of all was the German submarine campaign. 
A belligerent vessel has no right to sink a neutral 
and she has_no right to sink an enemy merchant 
vessel unless it has been ascertained by search that 
she carries contraband, and it is impossible to 
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bring her to port and not even then until the safety 
of all lives on board has been assured. She has 
no right to sink a hospital ship at all, and to drown 
wounded men, nurses and doctors. And yet Ger- 
man submarines did all these things. So on 
around the written and signed conventions as to 
wounded combatants and the prisoners of war, were 
violated. Wounded men were in some instances 
mal-treated by civilians, though this was rarely 
done by doctors and nurses. Prisoners of war were 
constantly kept in the fighting zone and forced 
(contrary to conventions) to dig trenches and carry 
munitions of war. Many of them were vilely 
treated in the prison camps in Germany. 

I say nothing of the Turk, who in this war 
has forfeited forever his claim (never well estab- 
lished) to fight like a gentleman. And yet, in spite 
of failure here and treachery there, the rules of 
international law have had real value and authority. 
Our enemies, when they thought they had a griev- 
ance, appealed to those rules; we relied on them 
time after time and often with effect. Even coun- 
tries which infringed the rules paid them the hom- 
age of an attempt to show that they were being 
observed. Indeed it is not too much to say that if 
the submarine campaign be excluded, observance 
of international law was the rule and not the ex- 
ception ; and I look upon our war experience as an 
effort and argument for and not against the devel- 
opment and strengthening of that branch of our 
jurisprudence. 

How then can it be strengthened and devel- 
oped? What of its future? And here let me say 
that I am in no way concerned today with a 
question upon which (as I gather) Americans are 
not at this moment in perfect harmony,—I mean 
the League of Nations. Let there be no mistake,— 
I am for the League. But I know that your Asso- 
ciation takes no part in that controversy and it 
would ill become me as a guest to discuss it at 
your meeting. But leaving that question aside, I 
think there are methods by which the principles 
of international law may be elucidated and its 
sanctions increased. 

First then I attach great value to condemna- 
tion by public opinion of the infringement of that 


law. The submarine outrage had its share in bring- 


ing the United States into the war; and no one, 
perhaps not even Admiral Von Tirpitz now defends 
it; and the retaliatory orders by which we coun- 


tered it are universally held to be justified. World 


opinion has its value. Let it be frankly and clearly 
expressed whenever an occasion occurs and it will 
form a strong barrier against similar attempts in 
the future. 

Secondly, it is surely time that all civilized 
nations should combine to set up a Court of In- 
ternational Law, and the presence at the recent 
conferences at the Hague of an American Jurist 
of world-wide reputation is evidence that the Gov- 
ernment, of the United States takes that view. 
Arbitral bodies created for the occasion are well 
enough but they cannot be set up without the con- 
sent of both parties to the dispute, and one of those 
parties may refuse. Further the choice of the 
arbiter is sometimes determined, not by individ; 
ual fitness, but by some one’s idea as to the line o 
least resistance. There can be no real and effective 
international law until there is a standing tribunal 
composed of men of outstanding ability and ju- 


dicial temper who have the confidence of the 
civilized world, and are authorized on the applica- 
tion of any nation aggrieved, to interpret and 
administer that law. 

_I hope I am not too sanguine in believing that 
the foundations of such a tribunal were well and 
truly laid on the 24th day of July last at the Hague. 
The scheme they adopted has been partly made 
public, but I think that I can give you some addi- 
tional details.* 

Under the Hague scheme the Court of Inter- 
national Justice is to be a permanent court, sitting 
at the Hague and is to hold at least one session 
in every year. It is to consist in the first instance 
of eleven Judges and four Supplementary ones, and 
except when otherwise especially agreed, it is to 
sit as a full court of eleven or at least of nine 
members. 

The judges are to be selected by the Council 
and Assembly of the League of Nations out of a 
list or panel framed for the purpose by the Court 
of Arbitration under the old Hague Convention, 
so that while the League will have a voice in the 
selection of judges, the persons from whom the 
selection is to be made will be nominated by an 
existing body not connected with the League and 
upon which the United States are already repre- 
sented. Elaborate provisions aré made for seeuring 
agreement among the electing bodies, but as a last 
resort and failing agreement in any cases the 
judges already elected are to co-opt. All casual . 
vacancies are to be filled in like manner. No State 
is to have more than one elected judge, but it is 
provided that when a State which is a party to a 
dispute has no Judge upon the Tribunal, it shall 
have the right to nominate a Judge to sit for the 
purpose of that dispute. 

The Court is to have power to adjudicate upon 
the usual juridical questions which are fully enu- 
merated in the scheme but it is to adjudicate between 
States only and not between individuals. It is to 
be guided, not by arbitrary opinion, but by inter- 
national law. Its judgments are to be reasoned, 
and a Judge who dissents will be able to record 
his dissent. The sittings will, except for some 
special reason, be held in public. 

The scheme may appear in some parts to be 
somewhat elaborate; but that is not to be wondered 
at when so many interests and opinions have to be 
reconciled; and I think that taking it as a whole 
it provides a working basis for the establishment 
of a Court of International Law. 

Speaking in the United States where the prin- 
ciple of the adjustment of international disputes by 
arbitration has received so great a development, I 
may express, with confidence, my strong opinion 
that the creation of such a court would prove to 
be of incalculable service to the future of the world. © 

I have spoken of the formal sanctiqn for inter- 
national law. Let me conclude by a reference to 
that which may be an informal but which is yet 
a potent support for those rules. I refer to the 
fact, evident to us all, that the English speaking 
communities, the British Empire and the United 
States of America, are firmly resolved that lawless 
aggression shall if possible be brought to an end 

*Note: Since Lord Cave delivered his address at St. Louis the 
details of the plan for a Court of International Justice formulated at 
the Hague conference have, with the exception of the obligatory 


rovision, received the approval of the Council of the League of 
Nations. 
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and justice shall be observed as between the Na- 
tions of the World. If that unity goes, all goes; 
if it holds, all holds, and’ hold it must and shall. 

We have had our differences. In the Eigh- 
teenth Century we had our “scrap,” as brothers do. 
In the Nineteenth Century we had “words,” but 
we resolved upon a family settlement—which must 
have been a just one for it pleased nobody. In the 
Twentieth Century real trouble came upon the 
family, and we fought side by side for the right; 
and the comradeship in battle forged for us a link 
stronger than brotherhood in common conflict with 
a deadly enemy. And now that the main enemy is 
overthrown we look out together upon a world 
alive with warring appetites and desires, the 
appetites of those who would profit by the suffering 
and the desires of those who suffer. Into this 
seething cauldron there are those who would throw 
the poison of a revolutionary and lawless agitation 
which is designed to kill all freedom, all learning, 
all comfort and purity of life, in the vain hope that 
out of murder and rapine and pollution may be 
generated purity and peace; here are new enemies 
to be met and here, too, we can be of help to one 
another. 

In England the trouble seems near at hand; 
the continent of Europe is in sight, the North Sea 
is nasrow and communication is easy and swift. 
But our people are meeting the new danger with 
a stout heart and a cheery spirit and we shall pull 
through. After the falls come the rapids, but after 
the rapids the smooth water. To some of you in 
this country the danger may appear distant, but 
you cannot (if you would) disinterest yourselves 
from the struggle. I have heard it said that the 
tides whiclt wash the shores both of Europe and 
of America have their origin at the one and the 
same point in the South Seas; and so any great 
change or crisis in Europe is not without its effect 
here on this distant contitnent. You are nearer 
to Eastern Empires today than we were a few 
years ago; and what happens there touches you as 
closely as it touches ourselves. The trouble is 
yours as well as ours; let us face and conquer it 
together. 


LORD CAVE’S TRAVEL NOTES 

ORD CAVE, one of the noted guests of the 

Association at its annual meeting in St. Louis, 

on his return to England gave an interview to 
the London Times in which he set forth some of 
the impressions and conclusions resulting from his 
trip to the United States and Canada. His lordship 
told of attending the meeting of “the powerful 
American Bar Association at St. Louis. Addresses 
were delivered by Mr. Hampton Carson, the presi- 
dent of the association, Sir Auckland Geddes, Sen- 
ator Beveridge, and others, including himself, and 
the relations between the British representatives 
and the members of the association were of the most 
cordial character.” 

During his tour Lord Cave attended many 
Courts of Justice both in Canada and the United 
States and sat on the Bench while cases were heard. 
Legal procedure in Canada, he said in discussing 
his impressions, was very much like our own, but 
in the United States there were differences. 

“T think litigation takes longer in America than 
with us,” he exclaimed. “This is partly because 
they allow the system of challenging jurors to a 








much greater extent than we do here. Sometimes 
it takes several days before a jury can be formed, 
There are also other respects in which our pro- 
cedure makes for greater expedition. It was inter- 
esting to hear a proposal at the meeting of the 
American Bar Association that a special study 
should be made of English procedure with a view 
to the possible adoption of part of it in the United 
States. If I remember rightly the matter was re- 
ferred to a special committee with instructions for 
a report to be presented at the next meeting. 

“So far as the higher Courts of America are 
concerned, I need hardly say that the conduct of 
business was both able and prompt. A special fea- 
ture of the Courts is that counsel are often limited 
beforehand as to the time they are to occupy. This 
tends to the condensing of arguments, although it 
is conceivable that condensation might be carried 
too far. The system, however, is combined with 
a practice of lodging the full argument of counsel 
in writing with the Judge.” 

As is usual with every Englishman of prom- 
inence returning from America the interviewer 
delved into the “wet and dry” question. The Times 
interview on this subject proceeds as follows: 

“Rather tentatively, in view of the abrupt 
change of subject, I suggested to Lord Cave that 
he might care to say a few words about Prohibition 
in America. He smiled, hesitated a moment, and 
then said that the topic was one of great interest 
to everybody in Canada as well as the United States. 
It came into practically every speech he heard dur- 
ing his tour. ‘I do not think,’ he added, ‘that I 
had better say more than that.’ 

“Reminded of a declaration by Professor 
Stephen Leacock in a letter to The Times last March 
that a ‘bone dry’ régime made a banquet as a feast 
of cormorants followed by public lectures in place 
of after-dinner speeches, Lord Cave took the view 
that Prohibition had not lessened the flow of ora- 
tory, but said that the Americans were tremendous 
speakers anyway.” 





Reform From the Outside 


A good story of how an attractive spinster and 
&n enthusiastic and fervent bachelor legislator 
secured the adoption of the Uniform Family Deser- 
tion Law in Mississippi comes from that State. 
It seems that this bill had been introduced years 
ago in the legislature but had had a very unsuccess- 
ful career. It had finally been relegated to the 
limbo of dead bills, according to the best opinion, 
when the enthusiastic legislator came upon the 
scene, looking for a good bill to push as a means 
of demonstrating his legislative ability. 

At first he found some difficulty in hitting on 
a bill which suited his peculiar talents,.and in this 
situation he resorted to the postmistress of the 
Mississippi Legislature for advice. She called his 
attention to the fact that it was an excellent thing 
to compel a man to support his family and that 
a bill with that general and very desirable object 
in view was to be secured and appropriated for the 
asking by any legislator interested in the subject. 
Between the two they dug up the bill, and the 
bachelor legislator championed it so vigorously 
and with such a fire of indignation against men 
guilty of desertion that the heretofore large and 
uninterested majority of married legislators were 
brought around to his view and proceeded to pass it. 
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about “preventive medicine,” and by this 

term is meant not a reduction in the amount 
of work to be done by physicians, but a turning of 
medical attention to the prevention of disease rather 
than to its cure. Enough cases of illness will pre- 
sent themselve8, even though preventive measures 
are fully used, and the prevention of disease, while 
cheaper than its cure, will require as many physi- 
cians as ever before, and skill of an even higher 
order. 

The term “preventive justice” may properly 
be used to include all means of avoiding or reducing 
resort to the courts for the settlement of contro- 
versies. The term should cover the following 
things: (a) The simplification of an issue to be 
presented in the court after a suit is begun, or the 
obtaining from a court of an opinion on a disputed 
issue of law without formal suit; (b) the legal 
settlement of issues of fact through administrative 
tribunals, leaving a resort to the courts on issues 
of law; (c) the prevention of litigation through 
the settlement of disputes out of court; and (d) the 
prevention of disputes through care in the avoidance 
of grounds for disputes, when entering into trans- 
actions giving rise to legal rights. 

With the development of better medical care 
hospital facilities have increased, because the need 
for, and use of, such facilities have also increased, 
although the amount of sickness has decreased as 
compared with that in earlier days. If preventive 
medicine had not made such great progress, it would 
have been impossible to build hospitals fast enough 
to care for those needing hospital treatment. In 
order to take increasingly better care of those who 
require hospital treatment, it has at the same time 
been necessary to reduce by preventive measures 
the proportionate number of those requiring such 
care. 

The courts may for the purpose of present com- 
parison be termed legal hospitals. With the devel- 
opment of modern industry and of congested city 
life, the number of legal hospital cases becomes 
greater, and the courts necessarily become con- 
gested, unless at the same time steps are taken to 
reduce resort to the courts through what may be 
termed “preventive justice.” 

In the larger cities the difficulty in operating 
the judicial machinery has become greater each 
year. The legal hospitals are not able to accommo- 
date all those who apply. The number of judges 
has been multiplied, and for some metropolitan dis- 
tricts steps have been taken through unified courts 
and by other means to obtain better facilities for 
the handling of the growing number of cases which 
come to the courts for settlement. But growth in 
the number of cases to be treated exceeds the 
growth in facilities for their treatment, and judicial 
business remains in arrears. 

Perhaps it may be urged that the results of 
delay are not so serious in the courts as in the hos- 


A GREAT deal has been said in recent years 


pitals for the treatment of the physically ill, but ) 
this is not the case. Probably a larger proportion 
of just cases die through delay in trial than there . 
are patients who die through failure to obtain 
prompt hospital treatment. Of course, no hospital 
would accept a patient and postpone treating him 
for a year or eighteen months. Yet this is what 
is now happening in many of our courts, with fatal 
results oftentimes to just claims which might have . 
been established if tried promptly. 

The movement for better judicial organization 
has made great progress in recent years, and much 
has been accomplished by the American Judicature 
Society and similar organizations, though the re- 
sults accomplished are as yet disproportionately 
small. However, not enough attention has yet been 
given to preventive justice. We have given too 
much time to improving the hospitals (though as 
yet with slight result) and not enough attention to 
the avoidance of hospital cases. Just as in the case 
of disease, preventive measures in the field of the 
law even though fully used will require as many 
lawyers and legal skill of an even higher order than 
that required for the trial of cases. Preventive 
measures will be much cheaper in the long run. 
The amount of judicial business is now too great, 
and the situation cannot be met merely by more 
effective judicial organization or by multiplying, 
judges. 

In the judicial organization itself, something 
has, of course, been done to obtain a more prompt 
and more efficient settlement of cases. This is more 
particularly true of New York, Cleveland, Chicago, 
Minneapolis and other cities, where courts for small 
cases have been set up with rules of procedure 
based upon the plan of having the parties them- 
selves come to an amicable agreement. In many of 
the large industrial centers probate courts admin- 
ister each year great estates involving millions of 
dollars under a simple procedure and render prompt 
justice. Courts of equity in the trial of civil cases 
employ a procedure which is not complex, and the 
same statement applies to a common law court act- 
ing without a jury, but jury trial in civil cases is a 
slow and complex means of settling controversies. 
A rigid organization of state courts is usually pre- 
scribed by constitutions or by statutes, and the rules 
for administering justice are fixed in detail by state 
statutes, so that the courts are, in most cases, unable 
to better their facilities if they would. 

Oftentimes a legal issue arises between parties 
of such a character that its judicial settlement at 
onee would avoid lengthy litigation in the future, 
but our courts decline ordinarily to take jurisdic- 
tion until an actual controversy between the par- 
ties has arisen. A step toward the reduction of 
litigation was taken in England a number of years 
ago by permitting parties under such circumstances 
to obtain a declaratory judgment from the courts, 
fixing the rights of the parties before a controversy 
actually arises. This English legislation was copied 
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Florida,’ and in 1920 by New York. 

For some years there has been a tendency to 
set up by statute simpler administrative methods 
for the settlement of individual controversies, and 
some relief of pressure upon’ the courts has been 
obtained in this manner. A large mass of personal 
injury cases has been removed from the courts to 
administrative tribunals with simpler procedure, by 
the workmen’s compensation laws now enacted by 
most of the states in this country. The issues in 
such cases are primarily issues of fact, more readily 
capable of settlement by specialized administrative 
tribunals. In these cases the parties obtain a simple 
procedure for the settlement of fact and are able to 
obtain the judicial settlement of controverted issues 
of law by appeal to the courts. Yet almost all of 
the cases of this character are now settled expedi- 
tiously by administrative bodies without any need 
of resorting to the courts. It has been suggested 
that the same plan might well be employed for the 
settlement of personal injury cases arising from 
accidents on railways and other public carriers.* 
The regulation of public utility rates and services 
‘is in reality also a function, judicial in character, 
now performed by administrative tribunals. 

After controversies between parties have 
actually arisen, much may be done to settle them 
out of court. The courts are not well organized 
to try complicated facts relating to commerce and 
industry, and industry cannot well await the slow 
and cumbersome machinery of justice when pres- 
sure of judicial business delays the actual trial of 
cases for months or years after a controversy has 
arisen. The arbitration of commercial controversies 
has therefore begun to develop with rapidity in this 
country. In England it has been the practice for a 
number of years to arbitrate the greater number of 
commercial disputes, and an agreement to arbitrate 
differences is commonly inserted into commercial 
contracts. A careful study of English experience 
in this matter was made several years ago by 
Samuel Rosenbaum, of the Philadelphia Bar, and 
published by the American Judicature Society.’ 
In this country the movement for commercial arbi- 
tration is more recent, though the Chamber of Com- 
merce of the State of New York has been active in 
this field almost since the year of its organization 
in 1768. This chamber of commerce has been per- 
haps the greatest single force in developing interest 
in commercial arbitration in recent years, and has 
united with the New York State Bar Association 
in working out plans for the arbitration of disputes. 

Practically every state has an arbitration 
statute, and such statutes usually provide-that an 
arbitration award made under proper conditions 
shall be the basis for a court order affirming the 
award and issuing judicial execution thereon. The 
chief difficulty with the use of arbitration in this 
country has been the commonly accepted legal doc- 
trine that an agreement to arbitrate may be re- 
voked by either party thereto at any time before an 
award is made. This doctrine has been abandoned 
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in England, and Mr. Julius Henry Cohen has in a 
learned discussion recently shown that the doctrine 
of revocability is in reality not a rule‘of the English 
common law.‘« The rule that either party may 
revoke an agreement to arbitrate, of course, largely 
destroys the usefulness of the plan, because a party 
may withdraw if he sees that an award is likely to 
go against him. Such a rule largely defeats the 
wise plan of inserting into commercial contracts an 
agreement to arbitrate differences which may arise 
under the contract. Legislation of 1917 in Illinois, 
and of 1920 in New York, abrogated the rule that 
an agreement to arbitrate may be, revoked. 

Arbitrators chosen to settle commercial dis- 
putes may, of course, be lawyers, but the facts in 
controversy are more likely to be settled wisely by 
persons familiar with the conditions of. the industry 
in which the dispute arises, and lawyers with the 
requisite knowledge may oftentimes not be avail- 
able. It becomes desirable, therefore, that lay arbi- 
trators shall have the right to apply to a court for 
an opinion upon issues of law involved in a matter 
submitted to arbitration, and provision has been 
wisely made by the Illinois Act of 1917 for such 
judicial co-operation. This plan was suggested by 
Chief Justice Olson, of the Municipal Court of 
Chicago, and since the passage of the Illinois law 
in 1917, an active movement for commercial arbi- 
tration has been under way in Chicago through a 
committee of which Chief Justice Olson is chair- 
man.° The movement in Chicago was first effect- 
ively urged by the Chicago Association of Credit 
Men. 

Foreign commerce will be effectively aided by 
the working out of plans by which the. merchants 
of one country may submit their disputes with the 
merchants of another to an impartial but informal 
tribunal, without resorting to the slow and cumber- 
some machinery of the courts. The Chamber of 
Commerce of the United States has for this reason 
actively taken up the subject of commercial arbi- 
tration and has worked out a plan of co-operation 
in the settlement of commercial disputes with the 
Bolsa de Comercio of Buenos Aires. 

The arbitration of commercial disputes in no 
way infringes upon the proper functions of the 
courts, but merely relieves the courts of the de- 
termination of issues of fact which may be more 
readily settled by experts in the commercial field, 
and leaves the courts greater time for the determina- 
tion of cases which must be judicially settled. 

What has just been said has to do primarily 
with the formal submission of commercial or other 
disputes to arbitration. Of course, much may be 
accomplished to relieve the courts of excessive 
work through informal arbitration or through get- 
ting the parties to agree to a settlement themselves 
without the necessity for arbitration. Abraham 
Lincoln wisely said: “Discourage litigation. Per- 
suade your neighbors to compromise when you can. 
Point out to them how the nominal winner is often 
the real loser—in fees, expenses, and waste of time. 
As a peacemaker, the lawyer has a superior oppor- 
tunity of being a good man.” These words have 
been appropriately printed with the canons of 
ethics adopted by the American Bar Association. 

The settlement of labor controversies is not 

4. Cohen. Julius Heny. Commercial Arbitration and the Law. 
pay Tom. 1918 
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within the province of this paper, for the settlement 
of such controversies does not ordinarily come: be- 
fore the courts of this country, although the Kansas 
Court of Industrial Relations, established in 1919 
for the purpose of dealing with such controversies, 
is now attracting a good deal of attention. Labor 
controversies do, however, now make a good deal 
of trouble for the courts, and although such con- 


' troversies present themselves only in an incidental 


manner in applications for injunctions, the peace- 
ful settlement of such controversies is of great im- 
portance from the standpoint of judicial administra- 
tion. The permanent organization within the in- 
dustry itself set up by Hart, Schaffner & Marx in 
co-operation with organized labor, indicates the ex- 
tent to which controversy in this field may be 
avoided by the settlement of issues as they arise, 
and in a review of methods of settling controversies 
out of court, the development of relations between 
employer and employe in recent years in the cloth- 
ing industry deserves mention. A full statement 
regarding this development will be found in a 
pamphlet recently issued by Hart, Schaffner & 
Marx, and in the bulletins of the United States 
Bureau of Labor Statistics. The machinery so set 
up aims more at the avoidance of disputes than at 
their settlement after they have arisen. 

Arbitration and compromise are means of set- 
tling a controversy which has arisen. It is more 
important to prevent the arising of the controversy. 
The Americans are a litigious people, and once a 
dispute has arisen they like to fight it out, even 
though a legal contest may cost each party more 
than the amount involved. The cost of litigation is 
a dead loss if rights can be settled without it, and 
though the pursuit of justice is one of the first 
instincts of civilized man, justice may oftentimes 
be obtained more satisfactorily without cumbering 
still further the judicial machinery. Large cor-* 
porations, of course, have long recognized the wis- 
dom of avoiding litigation, and have legal depart- 
ments whose object is much more the avoidance 
than the handling of litigation. 

Through their organizations lawyers have done 
little in a systematic way toward measures for the 
avoidance of controversies. To this statement the 
New York State Bar Association forms a notable 
exception. In 1917 this association united with the 
Chamber of Commerce of the State of New York in 
the preparatian of a body of “rules for the preven- 
tion of unnecessary litigation.” These rules relate 
in part to arbitration, but their most important por- 
tion is that seeking to lay down principles for the 
avoidance of controversies. Particularly important 
are the principles announced as to care in the mak- 
ing of contracts and of wills. In the report accom- 
panying this body of rules, the following statement 
occurs : 

On the basis of space devoted to each subject in a stand- 
ard digest of all reported tases in the State of New York, 
the volume of litigation concerning wills.seems to exceed 
by far that on any other subject before the courts. It 
also appears that of this great volume of litigation 82 per 
cent is of a preventable nature, while 73 per cent concerns 
the meaning of the instrument, and less than 8 per cent 
concerns mental capacity, fraud and undue influence. 

The Trust Company Section of the American 
Bankers’ Association has begun a movement 
throughout the countfy for the more careful draft- 






ing of wills so as to avoid litigation and unneces- 
sary expense after the death of a testator. 

Another quotation may be appropriately made. 
from the report prepared by the Joint Committee 
of the New York State Chamber of Commerce and 
the New York State Bar Association: 

Disputes concerning the law as an abstract proposition 
are Of comparatively rare occurrence, The usual dispute 
concerns the application of the law either to an admitted 
state of facts or to a disputed state of facts. The latter 
case is by far more common. Thus it is that success or 
failure in litigation usually turns upon the facts. 

The facts are within the power of the parties. 
Care in foreseeing contingencies and in making pro- 
vision with respect to them in written instruments 
giving rise to legal rights, would avoid many of the 
disputes which now come to the courts for settle- 
ment. Just as much sickness may be avoided by 
consulting a competent physician, so much litiga- 
tion may be avoided by consulting a competent 
lawyer before entering into important transactions. 
Plans by which every man is to be his own lawyer 
promote rather than reduce litigation. 

The term “preventive justice” may perhaps 
with propriety be limited strictly to the develop- 
ment of rules for the prevention of disputes. Arbi- 
tration has its value, but the function of the lawyer 
is equally as much the avoidance of disputes as their 
settlement after they have arisen. The higher func- 
tion of the legal profession is to aid in the preven- 
tion of litigation by preventing disputes which lead 
to litigation. To recur to the analogy of preventive 
medicine, the courts as legal hospitals can never 
take care of the cases coming to them if each pos- 
sible dispute were litigated in court. Improvement 
of judicial machinery is badly needed and we should 
have a prompt settlement of cases coming to the 
courts, but the increase in number of judicial con- 
troversies is now more than keeping pace with the 
improvement of judicial organization. To reduce 
disputes and to reduce litigation present one means 
of meeting this situation in part, and a means which 
is decidedly cheaper and more advantageous to the 
public. 

The court as a legal hospital will always be 
needed in civil cases, and with the development of 
industry and population ‘an increasing number of 
cases will come to the courts. Better courts and 
better procedure can and will be devised. The 
chronic and recurring cases can be cured or ended 
to the advantage of the courts and of the public. 
But judicial improvement will not avail to obtain 
prompt and efficient administration of justice unless 
préventive measures are employed to reduce the 
growing number of cases to be handled. Let us not 
relax our efforts to improve the legal hospital, but 
at the same time let us devote more attention to 
“preventive justice,” for only through a combina- 
tion of the two will we attain to a satisfactory ad- 
ministration of justice. 





Warrior, Not Assassin 
In a speech made in the Middle Temple Hall, on 
Nov. 9, 1864, Sir Alexander Cockburn. said: “The 


arms which an advocate wields he ought to use as a 
warrior and not as an assassin. He ought to uphold 
the interest of his client ‘per fas’ and not ‘per nefas.’ 
He ought to know how to reconcile the interest. of his 
client with the eternal interests of truth and justice.” 
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LAWYER’S OATH TO SUPPORT CONSTITUTION 








Pennsylvania Court in Noted DisbarmentCase Holds It Is Violated by Activities Incit- 
ing Violence and Creating Contempt for Government and Constituted Authority 





FTER due hearing, the Court of Common 
Pleas of Allegheny County, Pennsylvania, has 
ordered the name of Jacob Margolis stricken 

from the roll of attorneys of that court. It found 
that the facts as presented carried the, conclusion 
that Margolis had violated his duty as a lawyer and 
the obligation of the oath which he took to support 
the Constitution of the United States and of the 
commonwealth of Pennsylvania, by advocacy of the 
doctrines of anarchism, syndicalism and Bolshevism 
and his activities in connection with the Industrial 
Workers of the World and other organizations of 
anarchistic and revolutionary tendencies. 

The respondent has appealed to the Supreme 
Court and the case will be argued at Philadelphia, 
January 3rd. 

The court specifically declared that in a dis- 
barment proceeding—which was instituted by the 
‘Bar Association of Allegheny County and in which 
a brief was filed for the Association by Arthur M. 
Scully and John C. Bane, of Pittsburgh—it had no 
power to inquire into the mere beliefs of the re- 
spondent respecting either religion, government or 
law. But it held the evidence showed that he was 
guilty of much more than mere beliefs—in fact, of 
conduct totally destructive of the government which 
he was under special obligation as an officer of the 
court to support. 

Margolis attracted attention by his activities 
during the steel strike and was one of the witnesses 
examined by the Senate Committee on Labor and 
Education at Washington. According to press dis- 
patches, he there reaffirmed his adherence to the 
doctrines of various revolutionary organizations, 
but insisted that he was opposed to a resort to 
violence. At that hearing he carried his assertion 
of the doctrine of non-resistance so far as to say that 
if an enemy landed in the country he would not op- 
pose it, and that if a man should assault his wife, 
he would simply attempt to persuade him to desist. 
According to the same report he called the Lenine- 
Trotsky government in Russia the most forward 
looking creation on the globe, far better than any- 
thing in this country. 

Previous to this Margolis had attained a cer- 
tain notoriety on account of his selection by the 
Caplan-Schmidt Defense League and a number of 
committees in the United States to defend David 
Caplan, charged with murder in connection with the 
dynamiting of the Times Building at Los Angeles. 

Margolis resisted the move to disbar him and, 
according to press dispatches, engaged numerous 
counsel to assist him. However, the Court of Com- 
mon Pleas on September 15, 1920, decided against 
him. The reasons given by the court are of general 
interest, not only because of the wide attention 
which the case has attracted, but also because they 
re-affirm in a most emphatic manner the validity 
and binding character of the oath which the at- 
torney takes to support the Constitution of the 
United States and the Constitution of the state in 
which he practices—an oath which is fully as bind- 
ing as that taken by any other officer concerned 
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with the administration of justice or the conduct of 
any other part of the government. The decision 
was signed by Judges Shafer, Ford and Swearingen, 
It is here presented in full: 


Opinion of the Court 


Upon a petition of. the Bar Association of Alle. 
gheny County a rule was granted upon Jacob Mar. 
golis, a member of the Bar of this Court, to show 
cause why his name should not be stricken from 
the roll. He filed. an Answer and thereupon testi- 
mony was taken. 

On the 10th day of March, 1910, Jacob Mar- 
golis was admitted to the Bar of this Court. He 
thus became an officer of the Court, an integral part 
of the machinery provided by law for the adminis- 
tration of justice. Before being inducted into that 
important office he took the oath prescribed by the 
Act of April 14, 1834 (P. L. 534), a part of which is: 

You do swear by the Almighty God, the searcher 

of all hearts, that you will support the Constitution of 
the United States and the Constitution of this Common- 
wealth, that you will behave yourself in the office of at- 
torney within this Court to the best of your learning and 
ability. 

Attorneys at law stand in a position entirely 
different from that of ordinary persons. Upon the 
latter are imposed the usual duties of citizenship 
and loyalty. The former are educated and trained 
so as to fit them for high duties in administering 
and maintaining the laws of the land. The obliga- 
tion of the oath they have taken must at all times 


« be observed in spirit as well as in letter, and they 


must continue to be fit to exercise their high office. 

Let it be understood once for all that we have 
no power in this proceeding to inquire into the mere 
beliefs of the respondent respecting either religion, 
government or law. But he is here charged with 
much more than entertaining beliefs. He is charged 
with conduct totally destructive of the government 
which he took an oath to “support.” This word is 
synonymous with “maintain” and “defend,” and his 
obligation therefore requires him to maintain and 
defend his government, which is the very opposite 
of attempting its destruction or even the impair- 
ment of its authority. 

He asserts that he is an Anarchist, and has been 
since before he was admitted to the Bar. He testi- 
fied: “I do not believe in any government,” and he 
admits that in speech and writing he has advocated 
doctrines and theories which could only tend to the 
destruction of the government of the nation and 
state. He did this at meetings composed of for- 
eigners and others, large members of whom were 
not citizens of the United States. The very object 
of these meetings was to stir up antagonism to the 
government and to further organizations having 
that end in view. 

Mr. Margolis admits he is a Syndicalist. That 
is a revolutionary system. Its principal publication 
defines syndicalism in part thus: 


The Syndicalist is as “unscrupulous” in his choice 
of weapons to fight his everyday battles as for his final 
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struggle with capitalism. He allows no considerations 
of “legality,” “religion,” “patriotism,” “honor,” “duty,” 
etc. to stand in the way of his adoption. of effective 
tactics. 


At one time Syndicalists had a_ periodical 
called “Justice,” which advocated sabotage, crime 
and violence on the part of workmen in the mills 
and industries of Allegheny County. A meeting 
of the stockholders was held for the purpose of 
ending this propaganda. The respondent was pres- 
ent in opposition and threatened that if such action 
were taken he, as representing a client who held a 
lien, would proceed upon the lien and sell the peri- 
odical. “Justice” did not cease its advocacy oi 
sabotage, crime and violence. 

He declared: “Yes, I am a Bolshevik, and an 
I. W. W., and I don’t care who knows it.” These 
letters are the common designation of an organ- 
ization known as the Industrial Workers of the 
World. He admits Paragraph 9 of the petition, 
which avers: 

The Industrial Workers of the World, aforesaid, is 

a revolutionary organization. It has as its objects and it 
advocates and teaches the doctrine of the overthrow of 
all government; * * It advocates direct action— 
violence, sabotage, the general strike, open violation of 
governmental orders * * and it asserts that the 
question of “right” and “wrong” does not concern it. 
In the attainment of its objects it has frequently defied 
the law, resorted to violence and caused destruction of 
property and loss of human life. 

The respondent has assisted this organiza- 
tion by writing for its papers and advocating its 
principles from the platform and aiding it financially. 

He is an active supporter of an Anarchist or- 
ganization called Union of Russian Workers, which 
is composed entirely of Russians, none of whom 
are American citizens. Its principal publication is 
Nova Mirsky, wherein the tactics of the organiza- 
tion are stated to be: 

By participating in the struggle of the working class, 
guiding it, and uninterruptedly widening and deepening 
that struggle, kindle and maintain the conflagration of 
civil war until we have torn up by the roots capitalism 
and government, * * * We hate religion. * 

We hate authority. 

These are but a few examples of the many or- 
ganizations described in this voluminous record, the 
avowed purpose of which is the destruction of the 
government and the violation of the law by forcible 
means and otherwise; and of these the respondent 
has been an ardent supporter in speech and in writ- 
ing. Not only that, but he has done this in the most 
dangerous manner, in times of strikes and unrest. 
He has spoken against the government from the 
same platform with well- known opponents of it; and 
has advanced the same disloyal theories as they 
before audiences which were regardless of law and 
order. 

Admittedly, he was active with the I. W. W. 
Defense League in efforts to force the Supreme 
Court of California to grant a new trial to Mooney 
by a general strike. This was a defiant contempt 
of Court. At a meeting of local and foreign radi- 
cals in Montefiore Hall, August 22, 1915, held prin- 
cipally to raise money for the defense of men 


‘charged with complicity in blowing up the Times 


Building at Los Angeles, he made a speech in 


which he said: 


Talk about workers being guilty of a crime. When 
one speaks of a worker being guilty of crime, especially 





a workingman, there is a tragedy. Just think of a 
worker being guilty of a crime! 

While admitting that he is opposed to all gov- 
ernment, he insisted that he did not believe in or 
advocate its destruction by violence. The evidence 
would support a finding to the contrary. At a 
meeting near Millsboro, Washington County, dur- 
ing a time of great excitement among miners, he 
advised them that the profits of industry belonged 
to them, and said: “Prepare and equip yourselves 
to take over these industries and mines.” He ad- 
vised them to use force if necessary and referred to 
a Russian incident where a man’s ‘house of thirty 
rooms had been violently taken from him. Con- 
ceding, however, that his purpose may have been 
merely to educate, and to bring about such a condi- 
tion of society that governments would be unneces- 
sary, yet the language used by him, spoken in the 
hearing of the discontented in times of stress, would 
incite to violence, create contempt for the govern- 
ment and discredit constituted authority. 

In short, it must be said that the respondent, a 
minister of the law, and held out by this Court as a 
loyal supporter of his government, has done his 
utmost to breed unrest among the lawless and 
vicious, and to incite them to acts of violence and 
disloyalty. In all of this he has been persistent 
and he has shown no signs of repentance. Under 
the foregoing facts, which are but a small-part of 
what appeared in the evidence, our duty is plain. 

The Supreme Court of the United. States, in 
discussing a case of this sort, declared: 

That fidelity to the government under which he 
lives, a true and loyal attachment to it, and a sincere 
desire for its preservation, are among the most essential 
qualifications which should be required in a lawyer, 
seems to me to be too clear for argument. (Miilier, 
Justice, in ex parte Garland, 71 U. S., 333.) 

Of all classes and professions the lawyer is most 
sacredly bound to uphold the laws. He is, their sworn 
servant; and for him, of all men in the world, to 
repudiate and override the laws, to trample them under 
foot, and to ignore the very bands of society, argues 
recreancy to his position and office, and sets a pernicious 
example to the insubordinate and dangerous elements 
of the body politic. It manifests a want of fidelity to 
the system of lawful government which he has sworn 
to uphold and preserve. (Ex Parte Wall, 107 U. S., 265.) 

The Supreme Court of this Commonwealth has 
said: 

By admitting an attorney the Court presents him to 
the public as worthy of its confidence, and it is the 
duty of the Court, after full and satisfactory proof of his 
delinquency, to withdraw its endorsement. (Maire’s Dis- 
barment, 189 Pa., 99.) 

Upon the facts as presented in this case we find 
that the respondent has violated his duty as a 
lawyer and the obligation of the oath which he took 
to support the Constitution of the United States and 
of this Commonwealth. The rule must therefore 
be made absolute. 





Day's End Is End of a Day 
Finish every day and be done with it. You 
have done what you could. Some blunders and ab- 
surdities crept in; forget them as soon as you can. 
Tomorrow is a new day; you shall begin it well and 
serenely arid with too high a spirit to be encum- 
bered with*your old nonsense.—Emerson. 
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In the list of Editors of the Journal issued 
by the American Bar Association, the name 
that “led all the rest” is missing, the name of 
Stephen S. Gregory, editor-in-chief. The van- 
ished line of type means many things to old 
friends and legal associates; it also is not with- 
out a special grief for those concerned with 
the physical production of the magazine. 

If ever a man had a second love Mr. 
Gregory had. Had he wooed journalism in- 
stead of law his reward would have been as 
great, for in him, latent until he became not 
only the sponsor, but the productive power be- 
hind the new journal, was the genius for put- 
ting thought on paper and sensing the things 
of interest to the minds of the many. He had 
what the editorial fraternity calls “the nose 
for news,” his typographical judgment was 
sound and his mental balance true. 

Those to whom he talked last spring when 
the project was on “the knees of the gods” 
know the vision he had. In working to make 
his dream come true,—to create in the Jour- 
nal issued by the American Bar Association 
the premier publication of its kind and worthy 
of its sponsorship—he put into the prepara- 
tion of the first two numbers all he possessed. 
They were his issues, largely physically and 
practically suggestively. Some men play with 
new toys; Mr. Gregory’s toil was delightful 
recreation but with a price of unremitting and 
prolonged labor. And, again, the labor was 
that of a skilled workman. 

The life of Stephen S. Gregory was an 
ornament to the bar, but when he chose law, 
journalism lost a great potential power. 








——— es 





“IN CONTEMPLATION ‘OF. DEATH” 


The clause in the Federal estate tax 
providing that the gross estate shall include 
for the purposes of taxation transfers of prop- 
erty made “in contemplation of death” and the 
treasury regulations in pursuance of this 
clause raise a very serious question not only 
as.to the policy of a peculiarly annoying form 
of tax, but also of the constitutional basis for 
such a tax. 

The language of Chief Justice White in 
Knowlton v. Moore (178 U. S.) suggests that 
at that time the court considered the words 
“made in contemplation of death” to be the 
equivalent of a “gift causa mortis,” which, as 
defined by Judge Story, is “a sort of amphibi- 
ous gift between a gift inter vivos and a leg- 
acy.” In other words, it has a “string” to it 
and is not intended to take effect absolutely 
at the time it is made. 

But the treasury regulations, following 
the example in some uf the states, interpret 
the clause to cover not only such contingent 
gifts, but absolute gifts made and completed 
by a person in his lifetime without any 
“strings’ whatever. The questions arise, 
therefore, first, whether the treasury regula- 
tions are warranted by the language of the 
act as a matter of statutory interpretation and, 
second, whether, if such is the meaning of the 
act, congress has authority to select certain 
completed gifts or transfers inter vivos ‘and 


tax them under the guise of an estate tax, - 


which is a tax on the right to transmit by 
death, and to accomplish this object in the in- 
direct method of including these transfers in- 
ter vivos as part of the estate when they are 
not part of the estate and neither the executor 
nor any of the heirs or next of kin or credi- 
tors have any interest in them, and the com- 
pleted transaction owes nothing whatever to 
the death to give it legal validity. 

In other words, can the government tax 
the motive, or part of the motive, of particular 
gifts if it can guess that such and such a gift 
was made “in contemplation of death” or that 
it is “presumed” to be in contemplation of 
death within a certain number of years, if there 
is not some evidence which convinces it to the 
contrary? Can the government tax death by 
including in the gross estate after death, for 
the purpose of measuring the tax on transmis- 
sion, property which the deceased does not 


have when he dies and which is not trans-’ 


ferred or affected in the slightest. degree, so 
far as the rights to it are concerned, by the 
fact of death? Can such a tax be reasonably 
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called a tax at all? Is it a tax, “a duty,” “an 
impost,” or “an excise” within the delegated 
powers of congress or is it “an arbitrary and 
confiscatory excise bearing the guise of a tax” 
which calls for a “remedy by implying in- 
herent and fundamental principles for the pro- 
tection of the individual,” in the words of Chief 
Justice White in Knowlton v. Moore, 178 U. S. 
at page 109° 

These questions deserve the serious at- 
tention of the bar of the country. They are 
discussed in two articles in the “Massachusetts 
Law Quarterly,” one in February, 1919 (page 
157), and another in February, 1920 (pages 
107 and 109). The questions are raised 
whether the power of giving is not one of the 
best incidents of the institution of private 
property and whether it is good policy to pen- 
alize a man’s generous instincts during hrs life- 
time, and whether there is any constitutional 
justification for such a proceeding. 
ficult to see, for instance, how the right of a 
man to give away his property when he is 80 
years old, if he is in reasonable possession of 
his faculties, differs from the right of a man 
to give away his property when he is 30 or 40 
years old. Why should a shadow of death be 
thrown over such transactions because of some 
imputed motive? Where does the government 
get the authority to classify subjects £ taxa- 
tion on the basis of motive or state © mind, 
with all the difficulties involved in the evidence 
of such state of mind? 

In view of the present inquisitorial ten- 
dencies of government in the nation and in 
the states, these questions are important. If 
the Federal and State governments are to de- 
velop competition. to see which can get the 
larger part of an estate and each begins to 
create statutory presumptions ‘for an increas- 
ing number of years before death as to the 
motive of transfers, a very serious situation 
with resulting uncertainty in the title and use 
of property, is likely to result. Was the taxing 
power created for any such purpose? 

Suppose a man does prefer to give away 
some of his property to his family or friends 
in order that he may see them enjoy it before 
his death—is there any theory or principle of 
law which authorizes the taxation of such 
gifts? Has the government any right to ex- 
pect a man to keep the gross value of his prop- 
erty at any particular time intact until his 
death without reducing it by gifts to individ- 
uals in order that the government may tax 
that property after his death although, if he 
squanders the property in any form of extrava- 








It is dif-, 





gance or reckless investment, the government , 
has no basis for imposing a tax after his death? 

We express no editorial opinion on this 
matter, but simply call it to the attention of 
the bar. 





DELINQUENT CHILDREN 


Attention has been called by the daily 
press to the recent report of a grand jury in 
Illinois which recommends that parents be held 
legally responsible for the delinquencies of 
their children. The suggestion is not alto- 
gether new, but it does not seem to merit seri- 
ous consideration for the reason that it would 
result in injustice to many parents. The in- 
nocent pranks of ‘““Young America” sometimes 
lead to serious results through a failure on 
their part to appreciate the probable conse- 
quences of their acts. Punishment of the par- 
ents for the delinquency of the child, it is 
believed, would accomplish little of benefit to 
the community. Many parents would be will- 
ing to offer themselves as a vicarious sacrifice 
for their children, but such atonement would- 
have little effect upon the wayward child. 

The great need is for better discipline in 
the home; children of the present generation 
are not taught the importance of respect for, 
and obedience to, parental authority. Not in- 
frequently the parents neglect to enforce obe- 
dience in affairs of the utmost importance to 
the child; they fail to realize that if the child 
finds it easy to evade the wholesome discipline 
which it is the duty of parents to enforce, he 
will be led to believe that he can, with impunity, 
refuse obedience to the laws of the State. Many 
children are ruined by indulgence when a little 
firmness would change the whole course of 
their lives. Respect for authority should be 
taught from the beginning, not by inflicting 
corporal punishment but through firm kindli- 
ness. 

There is great need of a training school 
for parents, and the State might with pro- 
priety establish such an institution. Parents 
should be taught to make companions of their 
children, and teach them reverence for the law. 
The father who is so absorbed in his business 
or in the pursuit of his own selfish pleasure 
that he finds no time for the companionship of 
his children is remiss in his dut} to the State, 
and his offspring, through his neglect, too often 
become undesirable members of society. 





Interesting anecdotes, instances of court room 
repartee, stories of queer cases, unusual happen- - 
ings in court, unique phraseology in wills, deeds 
or other legal documents will be welcomed. 





















ANALOGIES IN ISLAMIC AND EUROPEAN LAW 





‘Course of Development of Law in Mahommedan Lands Shows Recourse to Various Instru- 
mentalities Familiar to the Historians of European and American Systems. 


e By NaTHAN ISAACS 





in St. Louis, through an easily explained co- 

incidence, several of the speakers and leaders 
of discussions directed attention to the legal sys- 
tems of the Near, and ever nearer, East. A phase 
of the coincidence, however, which is not so easily 
to be explained or at least not to be justified at 
this day before the American Bar, is the unanimity 
of the speakers in alluding to Islam as a non- pro- 
gressive civilization and dismissing its law as a 
horrible example, of arrested development. His 
Excellency, the British Ambassador, for example, 
made a direct reference to the Mahommedan theory 
of the immutability of Koranic law to illustrate the 
meaning of democracy by contrast. His fellow- 
countryman, Lord Justice Cave, without specifi- 
cally alluding to law, except so far as the rules of 
the game of war may be considered law, was 
equally emphatic in his denial to a part of the 
Mahommedan world—may we say the Prussians 
ef Islam?—of the right to be called civilized. 
Nothing was farther from the intention of these 
guests than to suggest a criticism of the part that 
America had played in welcoming into the family 
of nations peoples attaining maturity regardless 
of their creed; for America’s international role in 
this respect, whether with regard to China and 
Japan in the Far East or the Barbary States in 
the Near East, is hardly appreciated as yet. So 
far as the terrible Turk is concerned it was Great 
Britain who invited him to enter the family circle 
of nations. America was not a participant in the 
Treaty of Paris of 1856, where this somewhat pre- 
mature act was accomplished. No, there was no 
international criticism implied in the questioning 
of the civilization of Islam. An American lawyer 
might have resorted to the same illustration, as 
current opinions go. In fact the first, in point of 
time, and the clearest exposition of the current 
opinion was given by a former president of the 
American Bar Association. In the course of his 
learned, yet kindly, comment on my paper on “The 
Aftermath of Codification,” Mr. Walter George 
Smith, of Philadelphia, declared that the fairest 
part of the Mediterranean circle of lands had been 
blighted for centuries, not by a mistaken idea of 
religion, but by the mistaken juristic theory of 
Islam, the theory that a single book could contain 
the immutable law of all times. He trusted that 
we were witnessing the dawn of a new day in the 
course of which the blight would be removed, pre- 
sumably with the aid of Europe and America. 

It is only natural for us to think today of what 
the West can do for the sleeping East. The vision 
of young Disraeli in his Tancred, rather than the 
actual accomplishment of the aged Beacouisfield 
in his Indian policy, is before us.1 But if the one 
is not to degenerate into the other, we must cast 
aside our preconceived notions and aim to under- 


A T the recent meetings of lawyers’ associations 


1. I owe this suggestion of the proper relation of the East and 
West to the learned Dr. Mosensohn of Jaffa. 
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stand the East. In this effort it is pleasant to 
realize that the Bar can be of a little assistance. 


Did the Koran Prevent Progress? 


Let us ask whether Mahommedan law, what- 
ever its defects may be, is really so unprogressive 
as we have been led to suppose. Is the East so 
different from the West, that there is no aftermath 
to its codification but slavish obedience—none of 
the fictions, equity and legislation, for example, 
that Sir Henry Maine told us were characteristic 
of all progressive societies, or, as he stated it, at 
least of Aryan societies? The fullness with which 
his observations can be illustrated by the experi- 
ence of one Oriental people under the law—the 
ancient Hebrews,? would cause it to be surprising, 
to say the least, if the Mahommedan world with 
its millions of Aryans and Semites, as well as its 
vast admixture of yellow races, had discovered 
some way of freeing its law from the “law of 
change.” But such is not the fact at all. The law 
of Islam has been constantly growing, thriving, 
developing. Its roots are in the pre-Koranic life 
of what is now the Mahommedan world and its 
branches are covered with very fresh growth. It is 
as fair to consider the whims of Haroun-al-Rashid 
typical of Oriental Justice of all times, as it would 
be to characterize Occidental Justice by reference 
to the personal predilections of Baldwin of the 
Hatchet of several hundred years later. The in- 
junction that judges shall “not respect persons” 
is taken from an Oriental code. (Dt. 76, 19.) But 
what is particularly interesting to us as jurists, is 
that the course of development and the instrumen- 
talities employed for keeping the law abreast the 
times in Islam, are not essentially different from 
those known to the historian of any of the Euro- 
pean or American systems. 

We need make but little allowance for the 
political disturbances of Islamic history, to be able 
to discern not only the practices that we call Legal 
Fictions, Equity and Legislation—the Islamic, giydas 
(analogy), tstihsdn and istislah (judicial discretion 
and public policy) and ijma‘ and ‘adat (universal 
consent and local regulations)—but the stages in 
which these instrumentalities have reached their 
highest points correspond in their sequence with 
the experience of -Europe. That is to say, after 
a stage of crystallization of law, which lasted for 
a generation or more after the death of the Prophet, 
there followed a stage in which this law was vigor- 
ously interpreted, and in which growth was by 
Glossation, on the basis of analogy and with the 
aid of legal fictions. Next came a reaction against 
legalism and literalism, or rather a series of differ- 
ent types of reaction, which split the Mahommedan 
world into schools; but all had this in common— 
they sought to work out the principles behind the 
words and rules: Commentation had followed upon 
Glossation, and growth was to be by equity rather 


2. CH. “The Law’ and the “Law of Change,” 65 U. 


i of Pa. Law 
Review, 659, 748. 
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than fictions. Finally the importance of a doctrine 
attributed to the Prophet himself came to be real- 
ized, and in it was found a basis for legislation: 
“My people will never agree in an error.” Other 
bases for legislation were also discovered, if only 
in the indifference of the received law as to many 
things that became important in life after centuries 
of development, and consequently local legislation 
has found a comparatively large field in which to 
operate. 

The names and dates and other details of this 
outline can readily be supplied from any standard 
account of Mahommedan history.’ 

Only the high spots of such a survey can be 
touched on here; and these only with a view to plac- 
ing them in their legal-historical setting, according 
to what seems a convenient—though not the only 
convenient—summary of legal history. 


Early Literalism and Fictions 


The first stage after the death of the Prophet, 
which occurred in the year 631, was, as he proph- 
esied, opened by a thirty years’ period in which his 
companions carried on his teachings and practices, 
supposedly without change. True, there was a split 
in Islam. In Persia the “Shiites” declared Fatima 
and her family the true successors of the Prophet. 
In the West the militant disciples were accepted by 
the “Sunnites,” whose followers, or the followers of 
whose followers, make up the bulk of the Mahom- 
medan world. But whether the gathering tradition 
of the six books of the “Sunna” or that of the five 
books collected by the Shiites, was to be accepted 
by the faithful, the legal theory of the times was 
simply to walk in the paths of the Prophet. Soon, 
however, came a great political interruption to the 
peaceful development of Islamic law. In the Em- 
pire built by pressing the alternative “The Koran 
or The Sword,” the wielders of the Sword became 
powerful enough to defy the Koran itself. The 
kings of the Omayya dynasty (661-750) with the 

® illustrious exception of Omar II, attempted to con- 
duct their affairs without the interference of the 
ecclesiastical authorities. This situation, far from 
being fatal to the pretensions of the divine law, 
gave it an opportunity to crystallize. Cénsequently 
if we seek a book-law as the basis of the Islamic 
system, we must not be satisfied when we find the 
Koran; we must pursue the quest to the “tradition” 
of these early days as to all that the Prophet had 
said and done and even what he had refrained from 
saying and doing. The Omayyads were followed 
by the Abbasids (750) who rode into power on the 
crest of a popular sentiment to restore a religious 
rule to the state. The Abbasids were Caliphs as 
well as kings, “successors” of the Prophet as well 
as potentates. Under them every detail of Ma- 
hommedan tradition was cherished. The Sunna 
took literary form and the disconnected musnads 
and systematic musannafs took their places beside 
the Koran itself. Whatever charges took place in 
the law under the guise of this strict legalism and 
literalism were thus hidden by fictions, ranging from 





8. <A good bibliography appeared in the Bulletin of the New York 
Public Library for January, 1907. To this should be added Macdonald’s 
articles in the 11th edition of Encyclopaedia Britannica,, vol. xvii, 
411-417; Abdurrahman, Eine kritische Pruefung der Quellen des 


islamischen, Rechts, Oxford, 1914, and Kohler in Kohler und Wenger, 
Allegemeine Rechtsgeschichte, 1914. ~ 





the most innocent analogies to the most brazen 
«frauds and forgeries. 
Islamic Equity 
Eventually a new impetus came from Persia, 
the home of the Shiites, whose legal development 
seems to have been a little freer from the very be- 
ginning. Abu-Hanifa (d. 767), the merchant and 
philosopher, threw all of the force of a great per- 
sonality into a fight against the literalism that he 
found in the western part of Islam. His two dis- 
ciples developed his teachings into the. form of a 
legal system, and so the school of the Hanifites, the 
greatest of the Mahommedan schools, was insti- 
tuted, the school destined to guide Ottoman Turks, 
the greater part of Arabia, and India. But Abu 
Hanifa’s was not the only reaction against the strict 
law. As so often happens after a period of literal- 
ism, a period of schisms arrived. Reformations like 
Abu-Hanifa’s are sometimes followed by counter- 
reformations that are not really reactionary, but 
progressive along traditional lines. Thus Malik 
(c. 718-795), a systematic jurist, and ash-Shafi‘i 
(d. 820), his pupil, were not so free from juristic 
tradition as was Abu-Hanifa, but their work and 
that of the schools they founded, was essentially 
the substitution of principle-study for word study, 
and so they, too, belong to the equity period, Malik 
developed the great principle of istislah, public ad- 
vantage.” Justice, he held, must not be overcome 
by logic. Ash-Shafi‘i laid the foundations for an 
almost unlimited use of the principle of ijma‘ or 
agreement as a basis of law. Their schools have 
come to dominate the Mediterranean coast of Africa 
and the neighborhoods of southern Egypt and 
Syria respectively. There were, in addition to these 
traditionalists, several reactionary leaders of an- 
other type, the fanatical orthodox, whose revolu- 
tionary outbursts disturbed the peace of Islam from 
time to time for many centuries. Most of them were 
not primarily interested in law. Yet David the 
Literalist and Hanbal the Saint were important 
figures in the jurisprudence of the ninth century. 
The disciples of the latter formed a school which 
still holds sway in parts of central Arabia, but it is 
said that even the immediate disciples of Hanbal 
tempered their law with equity. 


Mahommedan Legislation and Codification 


Even the historians who have been forced to 
recognize the fact that Mahommedan law thus grew 
and developed, have been inclined to stop at this 
point, on the theory that the “Canon Law” of the 
various schools received its final forms in the 
thirteenth century. Such a theory may not be 
wrong, but it certainly is misleading. The Canon 
Law in Mahommedan countries is at the same time 
the Common Law. To interpret the situation in 
terms of European history, one must imagine what 
might have happened but did not, that the Canon 
Law of the Roman Catholic Church had succeeded 
in establishing itself as the common law of 
mediaeval Europe, binding in all courts upon king 
and feudal lord as well as upon the humblest vassal, 
and therefore serving as a constitution by which all 
local decrees, ordinances and statutes would have 
to be tested. What seems to have happened in 
Islam since the thirteenth century is that the grow- 
ing point in law was shifted from the common law 
of the unwieldy empire to the local customs and 
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legislation of provinces.- What did Burke say about 
the Turk governing his distant provinces with a 
loose rein, in order to govern at all? Of course 
the older fields of law, the family, marriage, in- 
heritance, ritual matters (which are not distin- 
guished from other law) and the like have remained, 
at least in the books, pretty much as they were. On 
the other hand the law of commercial relations and 
the affairs of everyday life has been completely 
transformed. Turkey's mejelle, or civil code, 
adopted in 1859, takes its commercial law, criminal 
law and procedure from France. In Egypt the 
Mixed Tribunals since 1876 and the Native Tribunals 
for non-ecclesiastical matters since 1884 have been 
governed by codes based on the Code Napoleon. 
Persia has been contemplating codification along 
European lines since 1889. The Afghans, it is true, 
have been a little more wary of European ideas, 
but the father of the present Amir was by no means 
averse to legislation. 

It should not surprise us to learn that so long 
as growth was by equity, it was generally assumed 
in Islam that morals, law and religion were all one, 
and that an unbeliever had no share in the law. 
But now that growth has long been by statutes, 
ordinances, and constitutions (such as the Persian 
of 1906 and the Turkish of 1876 and 1908-1909), 
positive law is coming to be sharply distinguished 
from religion. Thus one of the bases of the old 
Capitulations, whereby foreigners were sent to their 


SOVIETS KILLING LAW AND SCIENCE 
N READJUSTING the institutions of higher learn- 
ing in Russia to conform to soviet philosophy and 
purposes the faculty and courses of law seem to 
have been hardest hit, according to,an article in the 
London Times. It is written by a scholar for whose 
long acquaintante with Russian higher educational in- 
stitutions the editor of that newspaper vouches. 

Temporarily the bolsheviks have allowed the uni- 
versities to continue their work in science along the 
old lines but in the Faculty of Law “all the purely 
judicial courses were abolished and replaced by a 
larger course in economics, soviet constitution and the 
Socialist teaching.” However, the longer lease of life 
given to “bourgeois science” is to extend, it appears, 
only until the worker students have been educated 
sufficiently to establish a “proletarian science,” the 
true end of which is affirmed to be “to prove the in- 
evitability of the dictatorship of the proletariat and 
the justification of all the methods of soviet admin- 
istration.” 

Higher legal education being largely bound up 
with the fate of the universities, it is interesting to 
note further what is happening to them under the 
soviet regime. The writer states that after the be- 
ginning of soviet reconstruction they rapidly began to 
lose their significance as schools for higher education. 
“In order to create their own intellectuals the bol- 
shevists,” he says, “have opened the doors of the uni- 
versities to everybody, beginning from the age of six- 
teen, without entrance examination or any educational 
census whatever. University teachers have either to 
make their lectures as.elementary as possible, in order 
to adapt them to the level of the uneducated student, 
whose ignorance is something astounding, or to ignore 
the majority of students and take into account the 
more advanced.” * 
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consular courts, disappears—so far as the Mahom- 
medan can see. 
’ x * x* 

If the West is to help remove a blight from 
the East, it must go about its task intelligently. It 
must overcome its own prejudices. It must not 
seek to explain the whole problem as a matter of 
law ; yet it must grasp the legal phases of the situa- 
tion. In these it must distinguish between the 
sacred and the profane, as it finds them; between 
the matters in which religion furnishes a constitu- 
tional principle and those indifferent matters, in 
which the acceptance of new machinery, mechanical 
and social, can carry along the acceptance of the 
regulations necessary for the operation of the ma- 
chinery. The American lawyer’s training in con- 
stitutional law fits him peculiarly for the task of 
distinguishing between the artificially immutable 
and the conventionally free parts of a system of 
law. For the West in dealing with the East must be 
ready to understand, if not new cleavages, at least 
new and apparently arbitrary lines of cleavage, be- 
tween religion and law, between Church and State, 
between written and unwritten law, between all 
these devices of social control and yet others that 
the West has not isolated. But above and beyond 
all these differences both East and West must see 
the essential similarity that binds them together— 
a similarity nowhere better illustrated than in the 
comparative history of their legal systems. 


But the bolshevist adaptation of universities to the 
new conditions goes éven further. We are told that 
“for the training of ‘conscious proletarian scientists’ 
so-called Workers Faculties have been organized at 
the universities. The course of these faculties covers 
two years; the students must be workmen or peasants 
exclusively, with party recommendations, and with an 
education not inferior to that of a village school. In 
the course of these two years the worker student is 
supposed to receive complete secondary and uni- 
versity training sufficient to qualify him as a man of 
science. It is this class of scientists that is destined 
to take the place of the bourgeois scientists.” 

Notwithstanding certain privileges scientists are 
supposed tg enjoy, the conditions of life among the 
university professors are said to be much worse than 
among other professions. By their inclinations and 
education these men were not as readily capable as 
others of undergoing the adaptations necessary to in- 
crease their income under new conditions and hence to 
make their lives more tolerable. “I know many pro- 
fessors,” the article says, “who have to cook their 
dinner, wash the linen, carry wood, and perform the 
most menial household work themselves. Besides, 
they were of course obliged to take part in the forced 
labor imposed “on the bourgeoisie—to clear the snow 
from the streets, remove the dirt and refuse from 
the courtyards, and unload barges.” All of which 
means that creative work is impossible. Science is 
dying in Russia; “from men of science Russian 
scholars have gradually degénerated to the position of 
artisans in science, since they have hardly time enough 
to deliver the neceSsary lectures.” 

Reports of soviet fondness for science, illustrated 
by the opening of many new institutions of learning, 
are characterized as misleading and as pure adyertise- 
ment of the soviet government abroad. 
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“NATURALIZING AND 





NATIONALIZING ALIEN” 








By Jupce Evan A. Evans 
U. S. Circuit Court of Appeals, Seventh District, Chicago 





HE naturalization and the immigration laws 

both must be amended. Sympathy we should 

have for the position of the immigrant, but 
firmness in dealing with him must be the policy of 
the government. Without discussing each proposed 
amendment in detail, let me briefly make a few sug- 
gestions : 

(a) The immigrant who comes to this country 
to reside permanently and who does not apply for 
naturalization within a given period of time should 
be returned. There were disclosed by the draft 
3,000,000 aliens in our country between twenty-one 
and thirty-one. The percentage of aliens who do 
not take out naturalization papers has steadily in- 
creased. During the war we witnessed many cases 
of aliens who remained at home, seeking the re- 
munerative position of the citizen while the latter 
offered his life for his country. This should nof 
be tolerated. If the immigrants who come here to 
enjoy our opportunities are not willing to assume 
the obligations of citizenship they are not wanted. 

(b) The immigrant should be compelled to 
learn our language—not only to speak, but to read 
it; and this should be done within a designated 
period, say five years, under penalty of deportation. 
During the five year probation period he should be 
required to report to some government official. 

(c) Any naturalized citizen, also any alien, 
convicted of certain designated criminal offenses, 
including any crime involving disloyalty to this 
government, should be subject to deportation. 

(d) The decree of any court naturalizing any 
any alien should expressly provide for its vacation 
if it be made to appear that the citizen after nat- 
uralization, by word or act, disproved the professed 
loyalty asserted when the oath of citizenship was 
administered. 

The Supreme Court in Johannessen v. United 
States, 225 U. S., 227, has set at rest the right,of 
Congress to enact any necessary legislation upon 
this subject. I quote from the decision of Judge 
Pitney, speaking for an undivided court: 

Sound reason, as we think, constrains us to deny 
to a certificate of naturalization, procured ex parte in 
the ordinary way, any conclusive effect as against the 
public. Such a certificate, including the “judgment” 
upon which it is based, is in its essence an instrument 
granting political privileges, and open like other public 
grants to be revoked if and when it shall be found to 
have been unlawfully or fraudulently procured. It is 
in this respect closely analagous to a public grant of 
land (Rev. Stat., Sec. 2289, etc.), or of the exclusive 
right to make, use and vend a new and useful inven- 
tion. (Rev. Stat., Sec. 4883, etc.) 

Quoting .approvingly from the opinion of 
Judge Cross, the court further says: 

An alien friend is offered under certain conditions 
the privilege of citizenship. He may accept the offer 
and become a citizen upon compliance with the pre- 
scribed conditions, but not otherwise. His claim is 
of favor, not of right. He can only become a citizen 
upon and after a strict compliance with the acts of 
Congress. An applicant for this high privilege is 
bound, therefore, to conform to the terms upon which 


alone the right he seeks can be conferred, It is his 
province, and he is bound, to see that the jurisdictional 





*From an address delivered at the annual meeting of the Indiana 
State Bar Association at Indianapolis. 
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facts upon which the grant is predicated actually exist, 
and if they do not he takes nothing by his paper grant. 

_That the government, especially when thereunto 

authorized by Congress, has the right to recall what- 
ever of property has been taken from it by fraud is, 
in my judgment, well settled, and, if that be true of 
property, then by analogy and with greater reason it 
would seem to be true where it Kas conferred a privi- 
lege in answer to the prayer of an ex parte petitioner. 

The power to regulate this question by Con- 
gress is not open to debate. 

Nor would the government need to exercise 
its powers frequently. Lincoln was not called upon 
to send but one Valandingham across the southern 
line. Many a foreign born citizen of this country 
would have manifested quite a different attitude 
during this war had he appreciated the possibility 
of his naturalization decree being vacated or that 
he was subject to expatriation. 

(e) The qualifications of the arriving immi- 
grant should .\be more thoroughly investigated. 
While our doors should be open to the deserving 
immigrant we cannot afford to permit this country 
to be Europe’s dumping ground. 

But most important of all is the need of per- 
sonal interest and personal attention after the im- 
migrant arrives. 

The naturalization of citizens is a Federal gov- 
ernmental function. It could, I believe, be best 
performed by the Federal courts. Do not, how- 
ever, misunderstand me. I am not comparing the 
work of Federal and state courts. I do not infer 
superior ability or more painstaking efforts to the 
Federal Courts. But we would have greater uni- 
formity in rulings, in procedure and better oppor- 
tunity for impressive service. The naturalization 
of a citizen should be a solemn and serious pro- 
ceeding. Instead of the court being open almost 
continuously before election, there should be ap- 
pointed dates when large classes could be exam- 
ined. The witnesses should be selected by the gov- 
ernment and not by applicant; and the final pro- 
ceedings might be the occasion for an address by 
a successful man of large experience and broad 
sympathies, preferably of foreign birth. 

The naturalization fee should be raised to a 
sum not less than one hundred dollars for each 
citizen. But this one hundred dollar fee should go 
into a trust fund to be devoted to but one purpose. 
It, or the interest upon it, should be used to assist 
the immigrant from the date of his arrival until he 
can stand alone—on his own feet. Of what use is 
all our discussion, all our enthusiasm, all our plans, 
if the immigrant upon arrival in New York or Bos- 
ton enters a colony of his own race, speaks his 
native language, follows his native customs, and 
with characteristic vigor curses the United States, 
its government, its officers and its people. Why 
not conduct some of these arrivals straight through 
the city out to our undeveloped agricultural dis- 
If the United States government can ad- 
vantageously appropriate hundreds of millions of 
dollars to promote the agricultural cause and loan 
this money to farmers who reside in undeveloped 
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communities, would not a similar appropriation to 
develop the immigrant be equally justifiable? 

Nor is the one hundred dollar fee too high. 
Can a man who. pays thirty or fifty dollars for 
joining a fraternal lodge object to paying one hun- 
dred dollars for the rights and privileges of a citi- 
zen? And this fund would make possible the ren- 
dition of valuable assistance in seeing that the new 
comer is provided with labor, that he gets into a 
school and that his housing and social surround- 
ings are healthful and wholesome. 

In brief, the immigration and the naturaliza- 
tion laws should be amended with the single and 
sole thought in mind that America is for Americans 
and Americans should be for America; that the 
immigrant who won’t get into our melting pot and 
melt—who does not Americanize in five years, is 
not desired. 

But at best, with all amendments to the nat- 
uralization and immigration laws enacted, naturali- 
zation requires the influence of many other forces. 
Among them are schools, newspapers, churches, 
theatres and lectures. Of them all, doubtless the 
public school can be made the most potent instru- 
ment for Americanization. That it has not met 


—.. 


the test better has been due, not to the school, but 
to our failure to give it more opportunity. It is 
rather mortifying to know that we spend twice as 
much money on chewing gum as on children’s 
school books—more money is spent annually on 
automobiles than on all our primary and secondary 
education—that we pay our average laborer much 
more than we do our school teacher. 

In recognizing that education is essential to 
good citizenship the employer of labor has been 
in advance of the professional man and the school 
man. It is the employer that is responsible for the 
night schools and the factory schools. He has 
exerted a direct influence upon the public school 
boards whereby the courses of study have been 
changed, but the changes are insufficient. Instead 
of a smattering of manual and vocational training, 
much more time should be given to this subject. 

In this Americanization work—this educa- 
tional campaign—we cannot lose sight of the fact 
that the immigrant has as much to contribute as 
we. It is no one-sided undertaking. We are by no 
means the perfect people. The instructor who im- 
parts, but does not acquire knowledge by the course 
he teaches fails to measure up to the ideals of his 
profession. 





RELIEF FOR U.S. DISTRICT COURTS 


(From September-October American Law Review) 


When the first judiciary act was enacted in 
1789 by the first Congress which convened after 
the adoption of the Constitution, the District courts 
were given jurisdiction of all crimes and offenses 
cognizable under the authority of the United States, 
except some few, of which the Circuit courts were 
given exclusive jurisdiction, The Circuit courts 
were given exclusive jurisdiction of some offenses 
and concurrent jurisdiction of all crimes within the 
jurisdiction of District courts. The Circuit courts 
having been abolished by the enactment of the 
Penal Code, the District courts now are the only 
national courts exercising jurisdiction of violations 
of the criminal laws of the United States. At the 
time the first judiciary act was enacted by Congress 
and until, comparatively speaking, recently there 
were but few offenses cognizable by the courts of 
the United States, as there are no common law 
offenses which may be tried in the courts of the 
United States, but only such as are expressly de- 
clared to be crimes by an act of Congress, and 
then only if within the Constitutional power of 
Congress to make them Federal offenses. _ 

Acts made offenses, cognizable in the courts 
of the United States until within the last twenty 
years, were usually of a serious nature, and with 
- few exceptions they were infamous crimes. With- 
in the last two decades, Congress, in its wisdom, 
has seen proper to exercise the power granted by 
the Constitution by creating numerous offenses; 
mostly misdemeanors within the definition of Sec. 
335 of the Penal Code, and many of them petty mis- 
demeanors, punishable by a fine. Among them 
may be mentioned the Lacey Act, for the protection 
of wild game; The Migratory Bird Act; the Reed 
Amendment, prohibiting the transportation of in- 
toxicating liquors, from one State to another, if 
by the laws of the latter the manufacture and sale 
of such liquors is prohibited; the National Prohi- 


bition Act; the Food and Drug Act, and others 
unnecessary to mention. 

The result has been that the dockets of the 
District courts are crowded with prosecutions for 
violations of misdemeanors, many of them of a 
petty character, thereby seriously interfering with 
the transaction of important business in those 
courts, and in effect exercising the functions of 
Police and Justice of the Peace courts. 

When the criminal terms of these courts are 
begun, the court rooms are unable to afford room 
for the hundreds of persons charged with the com- 
mission of misdemeanors, and witnesses, some 
for*the government and others for the defendants. 
The dignity of the court is lowered to an extent 
which cannot be described but must be seen to 
be appreciated. 

Some relief should be granted to these courts, 
not only to enable them to attend to the important 
litigation without unnecessary delays, but also to 
preserve the dignity of these superior courts. 

Is there a remedy? 

In my opinion one can be found. 

It has been suggested that separate District 
courts should be established for the purpose of 
exercising exclusive jurisdiction of crimes. While 
the establishment of such courts would afford re- 
lief so far as the civil business of the courts may 
be affected, such courts would not maintain the 
dignity of the courts, as it should be. They would, 
to a great extent, perform the duties of Police 
courts, as a large percentage of criminal cases now 
cognizable in the District courts are of a nature 
usually disposed of in the inferior courts of the 
State, when violations of State laws. Aside from 


, this, experience has shown that courts exercising 


exclusive jurisdiction of criminal offenses are un- 
satisfactory. In the courts of the United States 
parties charged with the commission of offenses are 
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frequently required to travel great distances to 
the place where the court is held, and at great 
expense, not only for their own traveling expenses 
but to bring witnesses from a distance, as the courts 
are in many districts held at considerable distance 
from the place where offenses are committed. 

The remedy I would suggest would be to con- 
fer jurisdiction of misdemeanors on the United 
States Commissioners, with the right of appeal to 
the District court, where a trial de novo can be had. 

The objection that such courts would soon de- 
generate into Police or Justice of the Peace courts, 
which have proved so unsatisfactory in many 
states, could be obviated by having the Commis- 
sioners appointed by the District Judges, as is now 
provided by law, and perhaps requiring them to 
be licensed attorneys. The judges would exercise 
greater caution in the selection of the Commission- 
ers than the voter or the political appointive officer 
usually exercises. Besides, the power of removal 
is unrestricted under the present law, and would 
no doubt be exercised, if a bad appointment has 
been made. Each district could be divided by the 
District Judge into a number of of Commissioners’ 
districts, subject to the approval of the Attorney 
General, in order to prevent too many of these 
courts. To prevent frivolous prosecutions for the 
purpose of making fees as is sometimes charged 
against Justices of the Peace dependent on fees, 
the Commissioners should be placed on a salary, 
determined by the Attorney General, as he is now 
authorized by law to fix the salaries of clerks of the 
District courts, taking into consideration the 
amount of business transacted. The Commissioner 
could act as clerk in. issuing processes, as is now 
authorized by law, and upon conviction tax as costs 
the fees now allowed, and when collected to be 
paid into the treasury of the United States. This 
is the law now in relation to fees of U. S. Attorneys, 
marshals and clerks. These courts should be open 
at all times for the purpose of issuing process, ac- 
cepting pleas, and the trial of cases in which a 
jury is waived. The Commissioner will, of course, 
continue to act as committing magistrate and exer- 
cise the powers now vested in him by statute. 

For the purpose of trials by jury, when de- 
manded, a quarterly term could be held. To avoid 
the selection of improper persons as jurors, as is 
so frequently done by officials charged with their 
selection in inferior courts of some of the states, 
the jury Commissioners charged with the selection 
of jurors for the District courts could be authorized 
to select them from the citizenship in the respective 
Commissioners’ districts, the qualifications to be 
the same as provided by law for jurors drawn for 
the District courts. 

The Attorney General could be authorized to 
prescribe rules and regulations for the conduct of 
the trials, although in my opinion, the laws of the 
State, in which these courts are held, regulating the 
practice in Justice of the Peace courts, should be 
adopted. The advantage of such a provision would 
be that the Commissioners, if lawyers, are familiar 
with that practice in their states. 

The expenses connected with these Commis- 
sioners courts would not exceed the expenses in- 
curred in summoning witnesses, their per diem and 
the time taken for disposing of these cases in the 
District courts, especially if the proceedings are 
taken before the Grand Jury for indictment. Ex- 


perience has shown that a large majority of these 
misdemeanors are disposed of by pleas of guilty, 
but even if they don’t enter such pleas, there can 
be no doubt that in many instances a trial by jury 
would be waived in the Commissioner’s court, as 
a trial by jury could be had, if, upon conviction the 
case is appealed to the District court. 

I am of the opinion that most if not all District 
Judges believe that the District Courts of the United 
States should be relieved from the exclusive original 
jurisdiction in misdemeanors. Such relief would 
enable these courts to dispose more promptly the 
civil litigation, which is continually increasing, and 
thereby remove the complaints so frequently made, 
that the long delays of disposing civil ‘causes tend 
to defeat the ends of justice, in many instances. 

The dignity of the District court cannot be 
maintained, as it should be, if they are to continue 
exercising exclusive original jurisdiction of all 
criminal offenses, no matter how trivial. 

The lowering of the dignity of a court causes 
the loss of proper respect for them, a thing which 
the bench and bar should urge upon Congress to 
prevent by proper legislation. 


Little Rock, Ark. Jacos TRIEBER. 





NEW CONSTITUTION IN LOUISIANA 


The Convention which framed the Constitution’ 
of 1913 was limited by the Act under which it was 
called; the purpose of the call was to refund the 
State debt. An effort had been made twice by Con- 
stitutional Amendments to do this, but both times 
the amendments were defeated. 

One of the provisions of this Constitution gave 
the District Attorney for the Parish of Orleans the 
right to institute civil suits against Trusts. When 
he brought a suit under this provision against the 
American Sugar Refining Company, that company 
claimed that the provision was illegal because the 
call under which the Constitutional Convention was 
ordered did not embrace the subject matter of the 
provision under which the District Attorney 
brought the suit, but rather excluded it, and the 
Supreme Court so held. Subsequently the Supreme 
Court annulled a few other provisions of the Con- 
stitution of 1913 with the result that, as matters 
now stand, Louisiana has two Constitutions—that 
of 1898 and 1913. 

This anomaly was so great that in 1915 the 
General Assembly, at a special session, submitted 
to the people another call for a Constitutional Con- 
vention. But this call was defeated. In 1920 the 
General Assembly presented another call, which 
was approved at the November election. 

The Convention which will be organized will 
be unique in one particular and that is that twelve 
of the members thereof will be appointed by the 
Governor of the State. The Convention will be 
restricted in three particulars: 

First: No ordinance shall be adopted affecting 
the State debt, or the debt of any public sub-division 
of the State. 

Second: The term of office of no official shall 
be curtailed. 

Third: The Capital shall not be removed from 
Baton-Rouge, where it now exists. 

Delegates will be elected at a special election 
in December, and the Convention will meet in the 
City of Baton-Rouge in March, 








Most American law journals do not appear 
during the summer months. But two of the fall 
issues have been received, the Illinois Law Review 
and the California Law Review. We, apparently, 
have not been alone in our difficulty in procuring 
paper. 

Two subjects which agitated a number of con- 
tributors to legal periodicals during the past year 
pass, with the events thereof, into the realm of 
purely academic interest:. Is the Eighteenth 
Amendment Valid?—Is there Legal Warrant for 
the Trial and Punishment of the Kaiser? 

In the September issue of the California Law 
Review is a continuation of a discussion of the 
Law of California Co-operative Marketing by Stan- 
ley M. Arndt of San Francisco. An important 
aspect of this discussion is that it covers a locality 
wherein co-operative mezrketing has reached its 
most marked development. The rise of co-opera- 
tive movements of various sorts throughout the 
country gives this discussion more than local in- 
terest. 


Those interested in questions of corporate or-— 


ganization in Canada will find much matter of 
interest in the Canadian Law Times, (October) 
under the heading, Some Phases of Canadian Com- 
pany Law, an article by Under Secretary of State 
Thomas Mulvey. 

Sam B. Warner of the University of Oregon 
publishes in the California Law Review (Septem- 
ber) under the heading, Procedural Delay in Cali- 
fornia, the results of his investigation of some 
20,000 cases filed in the Superior Courts of San 
Francisco, Sacramento and Yolo counties, the San 
Francisco Justices’ Court and the Federal Court 
of the Northern District of California. He con- 
cludes, “. . . the law seems to deserve nearly, if 
not all, of the opprobrium that has been cast upon 
it for its delay. The situation in the second de- 
partment ....of the Federal District Court is 
much worse than in any of the State Courts.” 

The Basis of Responsibility is the title of an 
article in the Jine number of the Juridical Review 
(Edinburgh) by Th. Baty in which he ably ard 
brilliantly attacks the world-wide drift from a con- 
dition of individual responsibility to the status of 
universal insurance. His thoughtful discussion is 
enlivened by such stimuli as: “The desire to live 
by taking in each others washing has been enter- 
tained by many, besides South Sea Islanders, who 
have not clearly understood what it means. The 
desire for universal protection at everybody else’s 
expense is little more sensible. There is no fund 
in the clouds to be drawn on for the purpose... . 
The whole process is significant of a degradation 
of the social system. Responsibility is the correl- 
ative of Freedom. As soon as people give up the 
risks and responsibilities of the desert and fly to the 
gross comforts of Egypt, they fall into Egyptian 
bondage. Freedom involves the possibility of going 
astray—of incurring poverty, accident, unemploy- 
ment, disease. To be insured against all this, one 
must put oneself under the tutelage of the insurers. 
The free individual prefers self-poise and self re- 
liance. He knows his risk and accepts it. The 


slave discards risk and cheaply accepts surveil- 
lance.” 
Historical Sketch of Trial by Jury by C. T. Cole- 
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man in the Canadian Law Times (September) is a 
close, careful and useful piece of work. Yet it js 
illumined by such sentences as, “. . . trial by jury 

. is an object of particular pride and affection 
to the bar, for it was fashioned by lawyers, under 
the auspices of the judges, with practically no aid 
from legislation other than the limited ordinances 
of Clarendon and North Hampton issued by Henry 
II more than seven hundred years ago.” 

A list of current legislative proposals is pub- 
lished in the Illinois Law Review (October) with 
comments and references by Dean John H. Wig- 
more. A glance at the list reveals how numerous, 
varied, and important the proposals are and can- 
not leave one unimpressed with the importance of 
a careful study of them by the bar. The current 
material for such study is there set out. 

At least the officers of the American Bar Asso- 
ciation will be interested in the very frank discus- 
sion of the St. Louis’ meeting by one of the editors 
of the Illinois Law Review (October). 

Three items of general interest are found in 
W. E. Wilkinson’s London letter in the Canadian 
Law Times (September). The council of the Law 
Society is making efforts to secure the appointment 
of a Minister of Justice. A bill has been introduced 
into the House of Commons to establish a Public 
Defender who is to defend all persons indicted for 
crimes, acting as a counterpart to the Public Prose- 
cutor. “In response to the addresses of both Houses 
of Parliament, the King has appointed two addi- 
tional Judges to the King’s Bench Division. One 
of these, Mr. Rigby Swift, K. C., was called 
to the Bar by Lincoln’s Inn in 1895, but practiced 
at the Common Law Bar, taking “silk” in 1912. In 
the case of the other new Judge, a precedent has 
been created in promoting from the County Court 
Bench His Honor Judge Acton, who was called to 
the Bar by the Inner Temple in 1891.” 

A practitioner received a confidential communica- 
tion from a client. It contains matter defamatory of 
of a third person. Its contents are carelessly dis- 
closed and the client has to pay damages for the 
libel. Must the practitioner reimburse him? This 
question is examined in the Canadian Law Times 
(September). From the English authorities, it is 
concluded that the practitioner is liable though the 
writing was a wrongful act on the part of the client, 
so long as it was not malicious. 

For a history of the English system of Courts 
Martial, the defects it showed during the war and 
suggested modifications, see an article by C. M. 
Atchison in the June issue of the Juridical Review 
(Edinburgh). 

A thoughtful restatement of the principles of 
conduct is begun under the title, Legal Ethics in the 
Canadian Law Times (October) by Chief Justice 
Mathers of Manitoba. 

There is appearing in current numbers of the 
Virginia Law Register the reminiscenses of the edi- 
tor’s law practice. He writes interestingly. Telling 
of his own admission to the bar, he was examined 
by a circuit judge who asked him but a single ques- 
tion. “When do they cut clover hay?” “When it 
is ripe, I suppose.” “Hand me your license,” said 
the judge, “for if you are as big a fool of a farmer 
as that, I suppose you will make a lawyer. They 
cut it when it’s green.” 
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CANADIAN VIEW OF DOMINION’S. CONSTITUTION 


By Ricuarp Beprorp BENNETT, K. C. 


Of the Calgary, Alberta, Bar. 





gentlemen: On behalf of the members of the 

Canadian Bar Association, whom I represent, 
| thank you very cordially for your reception, and 
| appreciate the honor that has been done by my 
Association in sending me ds a representative to 
this great gathering.* 

I desire to congratulate you upon the success 
of this magnificent meeting. It has rarely been my 
privilege to attend a meeting where I saw such 
manifestations of splendid knowledge of the great 
problems which confront the profession as I have 
seen evidenced at this meeting. What I have wit- 
nessed here will always remain with me as an 
inspiration. I have to thank you for your courte- 
sies, your kindness and your boundless hospitality. 

It is very pleasant to reflect that this meeting 
is held in St. Louis. In the early days the chance 
of the game in old Canada taught us historic tra- 
ditions which we remember with pleasure. In the 
early days of this city, the French predominated 
largely, as I am told. 

We have a large and a-growing Bar Associa- 
tion in Canada. I think it was in 1901 that you, 
Mr. Toastmaster, and Mr. Wadhams, journeyed 
to Canada on the occasion of our complimentary 
dinner to a great French advocate, and on that 
occasion you inspired us with the idea that we 
could best serve our profession, and better still our 
country, if we organized as an Association. Later 
your Mr. Smith and others came over and made 
speeches which we appreciated greatly. The result 
was that four or five years ago we organized a 
Canadian Bar Association. It is strong in object 
and faith, and, may I add that when I read some 
of your papers sometimes, I think it is also strong 
in charity. 

The Toastmaster has referred to the fact that 
we are strong and virile people living north of the 
49th parallel. An imaginary line only divides us. 
It is true that for more than a century we have 
maintained peace without fortifications or armed 
men. That is a singular tribute to the civilization 
of the North American continent. I sometimes 
wonder, since you have passed the Eighteenth 
Amendment to your Constitution, whether or not 
these long years of peace may not now be dis- 
turbed. It may become difficult for us to maintain 
peace along three or four thousand miles of fron- 
tier, when we find so many of your good citizens 
anxious to invade our territory. 

I am reminded of a story which doubtless 
many of you have heard. One of your citizens 
started from New York on a steamship bound for 
Europe, and as soon as the ship swung out into the 
channel he rang a bell in the smoking room and 
asked the steward for a whiskey and soda.. The 
steward said it was impossible to serve him. He 
asked if this wasn’t a British ship, and the steward 
replied that it was. “Haven’t you any whiskey in 
the ship?” “Yes,” said the steward. “Haven’t you 
any soda?” “Yes,” said the steward. “Then why 


M's TOASTMASTER, fellow guests, ladies and 


*Delivered at the annual dinner of the American Bar Association, 
St. Louis, Aug. 27, 1920. 
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can’t you serve me with whiskey and soda?” The 
steward replied, solemnly: “Sir, we have not passed 
the Statue of Liberty.” 

So we have merely modeled our Association 
after yours; it is conceived in the same spirit, and 
it is endeavoring to obtain the same service and 
serve the same needs. May I also say that this 
is not the first occasion on which we have modeled 
our institutions after yours. Yours was the first 
federal union; our was the second. The Swiss 
was the third. Our constitution, as we believe, is 
an improvement upon yours, because we have had 
one hundred years to study the effects of your con- 
stitution. I should like to say this about my 
country, that while your constitution represents 


. the effort of a people who left the mother land by 


force of arms and made for yourselves a separate 
government and a new republic, we blazed the 
trail: we were the first of all the great colonial 
possessions of the British Empire that made of 
itself a separate dominion, with self government, 
and we have still kept behind us our history, our 
historical background, and whatever may be the 
future, we are proud of the fact that we are part 
and parcel of the British Empire. In the evolution 
of that constitution we have found that the genius 
of our statesmen has revealed their appreciation 
of your great chief justice. Our central authority 
we made strong. We gave to our central authority, 
our parliament, the power to deal with all matters 
of national concern, everything that affects the 
welfare of the Dominion; so that our Parliament, 
dealing with matters affecting the peace and wel- 
fare of Canada as a whole, is enabled, without 
reference over to the people, to devise and inaug- 
urate all legislation, so that a constitutional amend- 
ment is never required. In legal matters, for in- 
stance, in your states you deal with negotiable 
instruments and you have endeavored to codify 
the law. We have one law passed by Parliament 
dealing with bills and notes. We have power with 
respect to banks, and with respect to trade and 
commerce. That is a strong central authority. 
Our provincial legislation has only power to deal 
with purely local matters. 

I mention these things because in the country 
from which I come many of your citizens have 
come to make among us a home, and I find as I 
travel through the United States that there seems 
to be a sad lack of appreciation of the constitution 
under which we who live north of the 49th parallel 
exist. We believe, and I think you will agree with 
me, that your history has shown that a strong 
central authority is essential for the well. being 
of a nation. That we have secured, while at the 
same time we have not deprived our provinces of 
their autonomy or rights with respect to purely 
local matters. 

There is one respect in which we think we 
have improved upon your system. We have a 
cabinet system of government: that is, a committee 
of the Houses of Parliament, either the Senate or 
the Commons, that must at all times command the 
support of the majority of the members elected 
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either to the House of Commons or the Legislature; 
and there can be no such thing as the carrying on 
of the Government, or the maintenance of the Gov- 
ernment for a single day, unless that Committee 
commands the confidence and the majority support 
of the members elected to either the House of 
Commons or the Legislature. 
a democracy such as we are that this is the surest 
safeguard of the rights and liberties of the people. 

Side by side with that we have developed a 
budget system, whereby it is provided that no 
provision with respect to the expenditure of public 
moneys can originate from any private member 
in either branch of our legislature or parliament. 
It must originate from the government that is 
responsible .for the collecting of the revenue, and 
that government must always be held responsible. 
We have an executive, His Majesty, the King. 
There are some people who look upon that as one 
of the great detriments of our democracy. Let me 
tell you that is not so. I remember hearing a dis- 


tinguished lady say to a friend of mine,’ “Now that - 


the war is over, wouldn’t it be nice if the King 
would resign and give the people some freedom.” 
We must have an executive. You elect yours. 
Ours is permanent. There is a stability in an 
hereditary executive that makes for the welfare and 
the well being of the State. We have no disturb- 
ance such as you have every four years. “The King 
is dead, long live the King.” The King can in his 
own person do no act of state. He is at once the 
executive of that part of the British Empire known 
as the United Kingdom; a permanent executive, an 
executive that mingles not in politics, that knows 
no party; an executive who can do no act of State 
without the advice of his’ responsible ministers, 
called the cabinet. That, my friends, we believe 
is one of the greatest and most powerful factors 
making for the stability of our democracy. 

And let me say that we, as members of the 
older branch of the Anglo-Saxon race, from whence 
came our common law, framed by no legislature, 
the work of a thousand judges, the common-sense 
evolution that has taken place during all these 
centuries—we, the lineal descendants, if I may 
say it, of that old branch of the race are proud 
to believe you are the younger branch and repre- 
sentative. I suppose nothing so stirs the pulse 
of Canadians, nothing so gladdens their hearts, as 
the thought that our cousins south of the line 
achieve great success in all their undertakings. 
We do not envy you. We are proud of your 
achievement in science, in law, in invention, and 
upon the sea and on the land, and of all that you 
have done in the great war now happily ended; 
but, my friends, I would indeed be a poor cosmop- 
olite, as Tennyson says, if I did not say that, 
much as we rejoice in all your achievements, much 
as we’rejoice in all that you have done and are 
doing for the cause of world civilization, much as 
we believe you will still do for the civilization of 
the world, we love and revere that great mother of 
ours over seas, the mother of our Parliament, the 
mother of our common law, the mother of orderly 
and regulated government, the mother of freedom, 
who has given to all her colonies that system and 
form of government to which I have briefly 
alluded, and which we believe gives to mankind the 





We believe that in’ 
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greatest possible opportunity to evolve the sort of 
government under which it may happily live. 

You must not forget and we must not forget 
that those little islands in the North Sea have given 
to the world more people than now live in them, 
Talking with Lord Bryce in London recently, | 
mentioned that fact to him, and said that it was 
one of the most significant facts in history. Lord 
Bryce, with that happy phrase-making capacity of 
his, said, “the lake has been drained and is stil] 
full.” That motherland, the mother of our insti- 
tutions by which we move and live and have our 
being, is now nothing more nor less than one of 
the commonwealths in the great British Empire, 
There may or may not be a League of Nations, 
but as long as time endures and we speak the 
tongue we now speak there will be scattered over 
the Seven Seas the great self-governing dominions, 
the great nations throbbing with life, with all their 
great traditions, filled with lofty aspirations and 
noble hopes of a great future, who will constitute 
between themselves a League of Mankind, a com- 
monwealth, for the union of the commonwealth 
which we call the British Empire; and tonight I ask 
you as people descending from the same common 
stock, people who live somewhat the same life, you 
who have achieved great success upon this conti- 
nent, to look upon us with a sympathetic gaze 
and with kindly thoughts, for rest assured that 
in the northern half of this continent a people, 
few in numbers though they be, will one day 
become a great and mighty nation. It is not 
for one who comes from :that country merely 
to prophesy, but I think I may say that now, 
while we have between eight and nine million 
people, in a short while we shall have many mil- 
lions more. Why, do you know that in the great 
war that has now passed we lost more dead in 
battle than your great Republic did? That was 
our contribution to the great world effort for 
civilization. 

I should like for you also to realize that al- 
though our gallant men went forth to fight, they 
did not go because we were asked to go by Great 
Britain, as some people unfortunately think, be- 
cause on the night before war was formally de- 
clared, the Prime Minister of Canada sent a cable- 
gram offering the services of the Canadian troops 
to fight for Belgium. And so, coerced by no power, 
invited by no power, of our own free will, we sent 
our Canadian boys to battle for human rights and 
to die for the ideals that we all cherish, that 
freedom and justice might live amongst the sons 
of men; and, not only that, but believing that it was 
our duty, as one of the Britannic commonwealth, 
to see to it that obligations entered into by one 
commonwealth, known as the motherland, were 
respected by those who had broken the faith. We 
did these things and we are proud of them, and 
we rejoice in the fact that we were brothers in 
arms with you before the day the conflict ended. 

Now, with the great problems of reconstruc- 
tion, of readjustment, of assimilation that are be- 
fore us, we ask your sympathy, your respect. We 
believe in our land, we believe in otir future, we 
believe that under the leadership of our*great Bri- 
tannic commonwealth, under which live one-fourth 
of the world’s people, it is our manifest destiny to 
perpetuate those institutions that were given to 
us by our mother land, and with her to live and die. 
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REVIEW OF FIGHT#AGAINST TRADING STAMPS 





By T. J. O’Donnell 





N a nineteen line opinion, in the case of Denver v. 
| the United Cigar Stores Co. (189 Pac., 848), the 

Supreme Court of Colorado has upheld the con- 
dusion it reached fourteen years ago, that ordinances 
and statutes prohibiting trading stamps, profit shar- 
ing coupons and like methods of advertising are un- 
constitutional. 

The case involved a city ordinance, but in Cigar 
Stores Co. v. The People (not yet reported), involving 
astatute of similar import (Sess. Laws, 1917, P. 529), 
the Court, following the cited case, reversed a judg- 
ment of conviction against the Cigar Stores Co. 

These cases will doubtless be found in the con- 
cduding volume, if they do not conclude the last vol- 
ume, of the history of the curious and interesting war 
waged for more than a quarter of a century by retail 
merchants to curtail the activities of those of the same 
class who adopt methods to procure business, which, 
for various reasons, cannot be followed by all of the 
class. Possessed of political influence and united in 
active, bitter and vindictive hostility against those who 
used stamps and against the concerns which furnished 
them, they were able to secure hostile legislation in 
some 26 States, and to write proscriptive measures on 
the ordinance books of nearly every considerable city. 

The history of this legislation and ensuing litiga- 
tion is of absorbing interest to the student of the de- 
velopment of law. Legislatures yielded, as they gen- 
erally do, to demands of such classes, but the Courts, 
almost without exception, stood firm against the in- 
vasion of personal liberty and freedom of contract 
attempted. 

Counsel for The Denver Retailers Association, in 
a brief in the main case frankly stated: 

The Acts took every form which ingenuity could 
devise to avoid the inhibition laid down by the courts, 
our first Colorado legislation of 1905 being an attempt 
to give the premium and trading stamp business the 
form of a gambling transaction; and our last, an effort 
to get the matter before a jury by making it under 
one section a question of fact. 

In spite of the persistence of this legislation, the 
great majority of courts continued to rule adversely, 
holding that the trading stamp and premium system 
was a legitimate form of business, or of advertising. 

The objections are stated in most of the cases 
on the subject; the merits of the stamps, as main- 
tained by their sponsors, are concisely stated in Den- 
ver v. Frueauff, 39 Col., 20-40. 

This case involved a Denver ordinance prohibit- 
ing the use of the stamps. Judge Ben B. Lindsey held 
the ordinance unconstitutional and this judgment was 
affirmed in the case last cited. 

Prior to 1915, the following States had held 
legislation of this kind void under the Federal and, as 
well, under their several state constitutions ; Alabama, 
California, Colorado, Georgia, Kentucky, Maryland, 
Massachusetts, Michigan, Minnesota, Mississippi, New 
Hampshire, Nebraska, New York, North Carolina, 
Pennsylvania, Rhode Island, Vermont, Virginia. Most 
of the cases are cited in the Frueauff case, supra. There 
had been Federal Court decisions to the same effect in 
Arkansas, Florida, Georgia, Hawaii, Illinois, Massa- 
chusetts, Oregon, Pennsylvania and Washington. The 
Court of Appeals of the District of Columbia had held 
to the contrary (See Frueauff case p. 38, et seq.), and 
in Humes v. City of Fort Smith, 93 Fed. 5, a Federal 


Judge in Arkansas had sustained municipal legisla- 
tion against the stamps. The United States Supreme 
Court had dismissed a petition for a writ of habeas 
corpus, in a case where the facts involved the con- 
stitutionality of similar legislation by the Congress for 
the District of Columbia. (Matter of Gregory, 219 
U. S. 210, 1911). The opinion of Mr. Justice Hughes 
disposes of the application on grounds other than those 
involving the real merits of the petitioner’s claim, but 
indicates that the claimed merits did not find great 
favor with the court. Some cases in Louisiana those 
opposed to the stamps claimed as authority for their 
position, but those cases cannot be said to be of any 
weight on either side.’ 

At this stage of the controversy the question 
whether such legislation was inhibited by the, Constitu- 
tion of the United States came directly before the 
Supreme Court in three cases: Rast v. Van Deman, 
240 U. S. 342-8; Tanner v. Little, Ibid 369-86; Pitney 
v. State, Ibid 387-91. The Court upheld legislation 
in the States of Florida and Washington which, under 
various guises, penalized every form of trading stamp 
and premium coupon activity. 

Mr. Justice McKenna delivered the opinion of the 
Court in all three cases, and it does not require a 
prophet to foretell that it will at least be claimed that, 
in leading up to a conclusion concerning 


the power of the legislature to regulate conduct and 
contracts and in the exercise of the power to classify 
objects, upon its conception of the public welfare the 
right of review to be exerted by the courts only when 
the legislation is unreasonable or purely arbitrary (p. 368). 


the Court enunciated principles which tend to greatly 
relax the surveillance courts have heretofore exer- 
cised for the protection of individual liberty against 
arbitrary legislative authority. 

The opinion in the Tanner-Little case will prob- 
ably come to be known as the “Red-headed Case,” 
from the following: 


Classification is not different in law than in other 
departments of knowledge. * * * Upon what differ- 
ences or resemblances it may be exercised depends 
necessarily upon the object in view, may be narrow or 
wide, according to that object. Red things may be 
associated by reason of their redness, with disregard 
to all other resemblances cr of distinctions. Such 
classifications would be logically appropriate. Apply 
it further: make a rule of conduct depend upon it and 
distinguish in legislation between red-haired men and 
black-haired men, and the classification would imme- 
diately be seen to be wrong. (p. 382.) 


The opinion proceeds: 

The power of legislation over the subject-matter 
is hence to be considered. It may not make the dis- 
tinction adverted to, but it may make others, the 
appropriateness of which, considered logically, may be 
challenged. 

It is then said there must be “authority to deal 
with that at which the legislation was aimed. And 
this is important to be kept in mind :” 

If there is no such authority, a classification, how- 
ever logical, appropriate or scientific, will not be sus- 
tained; if such authority exist, a classification may be 
deficient in those attributes, may be harsh and oppres- 


1. For a full review of the authorities see L. R. A. 2 N. 8, 
588; 7 N. S. 1181; 80 N. S.'957; 49 N. S, 1123; 1917 A 483; 1918 383, 
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sive, and yet be within the power of the legislature. 
(p. 383.) 


As to the very question, it is said: 

Let us apply the test to the case at bar. Let it be 
granted that the “premium system” *is a method of 
advertising, can there not be differences in advertising 
which may be subject to differences in legislation. Can 
there not be advertising at places or at times or in kind 
or effect subversive of public order or convenience? 
(pp. 383-4.) 

The Court assumes a most benevolent attitude 
toward paternalistic legislation tending towards state 
guardianship of human action in matters wheré no 
question of morality, let alone public health or safety, 
is involved, in the following language: 


It appears that companies are formed * * * 
which extend and facilitate the schemes * * * the 
profit of all being secured through the retail pur- 
chaser. * * * There must, therefore, be something 
more in it than the giving of discounts, something more 
more than the mere laudation of wares. If companies— 
—evolved from the system—are able to reap a profit 
from it, it may well be thought there is something in 
it which is masked from the common eye and that the 
purchaser at retail is made to believe that he can get 
more out of the fund than he has put into it, some- 
thing of value which is not offset in the prices or 
quality of the articles which he buys. It is certain that 
the prices he pays make the efficiency of the system 
and the fund * * * out of which the cost of the 
system must be defrayed and the profit to all con- 
cerned paid. The system, therefore, has features dif- 
ferent from the ordinary transactions of trade which 
have their impulse * in immediate and definite 
desires, having definite and measurable results. There 
may be in them at times reckless buying, but it is not 
provoked or systematized by the seller. 

Complainants charge that the tax of the statute is 
not upon the business, but upon its incidents. The 
separation is artificial. It is the incidents which give 
character to the business, affecting it with evil, it was 
thought, provoking therefore against it the power of 
the State and taking away from it the immunity it 
else might have. 

It is unimportant what the incidents may be called, 
whether a method of advertising, discount giving or 
profit sharing. Their significance is not in their desig- 
nations, but in their influence upon the public welfare. 
And of this the judgment of thé legislature must pre- 
vail, though it be controverted and opposed by argu- 
ments of strength. * * * As to what extent legisla- 
tion should interfere in affairs, political philosophers 
have disputed and always will dispute. It is not in our 
province to engage on either side, nor to pronounce 
anticipatory judgments. We must wait for the in- 
stance. Our present duty is to pass upon the statute 
before us, and if it has been enacted upon a belief of 
evils that is not arbitrary we cannot measure their 
extent against the estimate of the legislature. McLean 
v. Arkansas, 211 U. S. 539. Such belief has many ex- 
amples in state legislation and, Ave have seen, it has 
persisted against adverse judicial opinion. If it may be 
said to be a judgment from experience, as against a 
judgment from speculation, certainly, from its gen- 
erality, it cannot be declared to’ be made in mere 
wantonness. (pp. 384-5-6.) 


After these decisions by the Supreme Court of 
the United States, the retailers renewed their war 
upon stamps and coupons with redoubled vigor. New 
legislation, which it was thought could be upheld under 
the decision of the Supreme Court, and the enact- 
ment of which would be persuasive on the Courts, 
was sought everywhere. 

‘ Michigan had decided the question in People v. 
Sperry & Hutchinson Co., 197 Mich. 532, and was 
asked to change its ruling on the strength of the 
Supreme Court decision. In the decision of the case 
growing out of the new legislation, the Michigan 
Court rather “pokes fun” at the “lure of improvidence” 
theory of the Supreme Court, but held the law before 





ee, 


it void on a point other than that involved in jts 
previous decision.? 

Wisconsin, in January, 1918, completely sustained 
an act comprehensively prohibiting the use, issuance 
or delivery of stamps and prescribing penalties for 
violation, “as an appropriate and constitutional exer. 
tion of the police power.” 

The following from the Supreme Court of Kan- 
sas which had not before spoken upon the subject, 
found in an opinion of that Court delivered in 1917, 
is the first ripe fruit of the Supreme Court opinions 
adverted to: 


It is said in a recent law review that up to March, 
1916, there had been something over fifty decisions of 
state and federal courts against the validity of anti- 
trading-stamp statutes, and but two or three to the 
contrary; that two hundred or more judges of appel- 
late courts had held that such legislation infringed 
the national constitution. (2 Law Notes, 161.) Prior to 
that time the only courts upholding such legislation 
were those of the District of Columbia and the state 
of Washington (Note, L. R. A. 1917A, 433), the latter 
by overruling an earlier decision. * The earlier 
decisions on the subject were made at a time when the 
police power of the state was regarded as much more 
restricted in its scope than accords with present-day 
conceptions, and the, latter decisions were influenced 
by those already made. * * * The assumption that 
the police power extends only to the protection of the 
health, saféty and morals of the public, which was at 
one time quite general, is now out of date. The modern 
view is that the state may control the conduct of indi- 
viduals by any regulation which upon reasonable 
grounds can be regarded as adapted to promoting the 
common welfare, convenience or prosperity. (6 R. C. 
L. 203, 204.) (pp. 794-5.) 


After quoting copiously from the opinions of 
Mr. Justice McKenna, the Kansas Court continues: 


To reach a correct solution of the problem it is 
necessary to separate, so far as this is humanly possi- 
ble, the judicial question of the power of the legisla- 
ture to prohibit the use of trading stamps, from the 
legislative question of the wisdom and justice of doing 
so. The test as to whether an act is within the police 
power is, Has it a real relation to the public good? 
Does it tend to remove or diminish a practice that is 
injurious, obnoxious or inconvenient to the public? If 
the use of trading stamps. tends to induce persons to 
make purchases beyond the limit which they would 
otherwise observe, and beyond their reasonable needs, 
it may be regarded as to that extent inimical to the 
interest of the public. For the state to attempt to pro- 
tect the individuals constituting the general public 
from the consequences to themselves of their own 
improvidence may be highly paternalistic, but that 
does not prevent its being a legitimate exercise of the 
police power. (p. 799.) 

If it be assumed that there is nothing of immoral- 
ity or intentional deception in the plan itself, if by 
reason of the readiness of buyers to form a miscon- 
ception concerning its operations—to overestimate its 
benefit to themselves—it works an irijury to the public, 
the sacrifice of those who are compelled, for the com- 
mon good to forego the advantage of its use is only 
one of a number of instances in which a member of 
organized society is required to yield his own interests 
to those of his fellows—to abstain from conduct which 
is innocent and harmless in itself, because of the affect 
which circumstances cause it to have upon others. 
State v. Wilson, 101 Kansas, 789-806.) 


In March, 1919, a prohibitory act, under the 
guise of a license law, came before the Supreme Court 
of Indiana. After extended discussion, that Court 
expressed its concurrence with the Supreme Court of 
the United States on some of the general grounds 
decided in the cases of 240 U. S., but held the In- 
diana act unconstitutional on the ground that. the 
classification was capricious and arbitrary. 

In 1917, the Senate of Massachusetts submitted 


2. People v. Sperry & Hutchinson, 164 N. W. 503, Sept., 1917. 
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to the Supreme Judicial Court of that state a question 
“regarding the constitutionality of proposed trading 
stamp legislation” and in its reply the Court referred 


‘to its previous opinions holding such laws unconsti- 


tutional, and then said: 


Since these decisions, the Supreme Court of the 
United States has determined (citing the cases in 240 
U. S.) that statutes in essence like those referred to 
* * * do not conflict with the provisions of the 
Fourteenth Amendment of the Constitution of the 
United States. But the question whether a statute is 
in conflict with the provisions of the Constitution of 
this Commonwealth is a question upon which the de- 
cision of the Supreme Judicial Court of this Common- 
wealth is final. (Opinion of Justices, 226 Mass. 617.) 

It then answered the question submitted to the 
effect that the proposed legislation was contrary to 
the Constitution of Massachusetts. 

The Colorado Act already mentioned, passed in 
1917, was approved by Governor Gunter, who was a 
member of the Supréme Court of the State when the 
Frueauff case was decided, but in Massachusetts, Gov- 
ernor McCall, and in California, Governor Stevens, 
vetoed Acts passed by the Legislature. In his veto 
message, Governor Stevens, quoting Governor McCall, 
said: 

A situation similar to this confronted Governor 
McCall of Massachusetts three years ago, and in veto- 
ing a bill prohibiting the use of trading stamps because 
of a previous decision of the Supreme Court of that 
state to the effect that such prohibition was illegal, he 
said? “Our oath of office requires us to observe the 
constitution of our commonwealth, and while often 
fanciful objections of a constitutional nature are made 
which should, of course, be disregarded, yet I think we 
should proceed with great caution, in the face of the 
decisions of our highest state tribunal before we cross 
the boundary line-which separates the exercise of our 
constitutional power from the freedom of the citizen.’ 
That was said in spite of the decision of the Supreme 
Court of the United States declaring that a statute of 
the state of Washington, similar to that before me, did 
not violate the federal constitution. 

It may be noted that not one of the many state 
cases referred to is cited in 240 U. S. Its only men- 
tion of this vast bulk of judicial authority is reference 
on page 356 to the opinion of the District Judge who 
enjoined the enforcement of the Florida statute as 
stating “that such had been the rule in state cases 
which were cited,”-and again on pages 363-4: 

These contentions have the support of a number 
of cases. They are opposed by others, not nearly so 
numerous as the supporting cases, but marking a 
change of opinion. Both sets of cases indicate by the 
statutes passed upon a persistent legislative effort 
against the schemes under review or some form of 
them, beginning in 1880 and repeated from time to 
time until the statute in controversy was passed in 
1913. In such differences between judicial and legisla- 
tive opinion where should the choice be? That neces- 
sarily depends upon what reasoning judicial opinion 
was based. We appreciate the seriousness of the situa- 
tion. Regarding the number of cases only, they con- 
stitute a body of authority from which there might 
well be hesitation to dissent except upon clear com- 
pulsion. 

The Colorado opinion does not even. mention the 
Supreme Court cases, but merely says: 

The question has been absolutely, definitely and 
conclusively settled, in all of its phases, by the decision 
of this court in Denver v. Frueauff, 39 Colo. 20. That 
opinion has stood as the law on this subject for this 
jurisdiction for upwards of fourteen years. We adhere 
to that decision. 

The main case and Cigar Stores v. People illus- 
trate one of the anomalous situations which arise out 
of the amendment to the constitution.of Colorado, 
known as the “Recall Amendment” (Sec. 1, Art. 5) 





adopted by Initiative petition November 5th, 
This amendment provides: 












1912. 





None of the courts (provided for) except the Su- 
preme Court shall have any power to declare or adju- 
dicate any law of this state or any city charter or 
amendment thereto adopted by the people in cities act- 
ing under Article XX hereof as in violation of the 
constitution of this state or of the United States. 

The Judge of the District Court, who convicted 
the defendant, declared that the act was unconstitu- 
tional, but that he was without power to so hold by 
reason of the constitutional —provision quoted, and 
hence he sustained the verdict of guilty and entered 
judgment against the defendant, declaring when do- 
ing so that he was without warrant of law in doing it. 
Is not this a deprivation of liberty or property, as the 
case may be, without due process of law? It will be 
noted that the amendment in question utterly ignores 
section 2 of Article 6 of the constitution of the United 
States, which provides that that constitution and the 
laws of the United States made in pursuance thereof 
and treaties made by and under the authority of the 
United States “shall be the supreme law of the land, 
and the judges in every state shall be bound thereby, 
anything in the constitution or laws of any state to 
the contrary nothwithstanding.” 





Startles Our Complacency 

In “The Courts as Authorized Legal Advisers 
of the People,” in the April American Law Review, 
Prof. Edson R. Sunderland, of the University of 
Michigan Law School, says: “It is quite startling to 
American complacency to see what strides England 
and her dominions have made in remedial law, while 
we have remained under the stagnating influences of 
the common law conception of judicial functions. We 
canonized the ancient tradition of a cause of action 
in all its original crudeness and made it the» condi- 
tion and measure of judicial action. We have at 
last begun to see the far-reaching possibilities of pre- 
ventive relief—prevention not merely of threatened 
wrongs but prevention of uncertainty and misunder- 
standing in the assertion of rights. There is noth- 
ing experimental in the new practice. It has been 
tested by nearly forty vears of daily use in English- 
speaking courts.” 





Queer But True 
We find some odd contradictions in life. 
There is one thing nobody wants to have, and 
when they do have it nobody wants to lose, and 
that is—a lawsuit! 





Permissible Perjury 
Ancient Hindu law, it is said, allowed perjury in 
two cases: first, to get a friend out of trouble; and, 
secondly, in any matter relating to a woman, because, 
as the law-giver observes, that is necessary for domes- 
tic peace—Law Times. 





Wasting the Court's Time 
“Guilty, or not guilty?” asked the Pennsyl- 
vania Dutch Country Justice of the Irishman ar- 
raigned before him. 
“Not guilty, yer Honor.” 
“Then go avay, vat you doing here? Go apout 
your peeshness!” 
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COURT, OCTOBER TERM 


ASHINGTON, Nov. 11.—The Court recon- 
W vened on Monday, October 4, with a docket 
of more than five hundred cases. In accord- 
ance with time-honored custom, the members on 
the first day of the term visited the White House 
to pay their respects to President Wilson, who was 
unable to receive them last year because of his 
illness. 
« At the suggestion of the American Bar Asso- 
ciation and other organizations, the Court has taken 
a preliminary step toward the revision of the 
Admiralty Rules. At the session on Monday, 
October 11, Chief Justice White announced that 
the question had been referred to a Committee of 
the Court .consisting of Associate Justices Mc- 
Kenna, Holmes and Day for consideration and 
report. It is probable that the committee, in a few 
weeks, will invite suggestions from members of 
the bar in order to aid them in their work. The 
Chief Justice’s announcement was as follows: 

In the Matter of the Suggested Revision of the 
Admiralty Rules: Considering the suggestions made on 
behalf of the American Bar Association and other organ- 
izations as to the necessity for changes in the Admiralty 
Rules and the character of the amendments deemed to 
be needed, a Committee composed of Mr. Justice Mc- 
Kenna, Mr. Justice Holmes and Mr. Justice Day is 
hereby appointed, with authority to consider the subject 
and to report to the Court their recommendations 
thereon. 

The regular docket was called during the first 
week of the term, and the Government suit against 
the Lehigh Valley R. R. Co. and affiliated corpora- 
tions, under the Sherman anti-trust law, was 
reargued: The other trust cases—the dissolution 
suits against the American Can Co., the Eastman 
Kodak Co., and the Keystone Watch Case Co.— 
will bé continued. 

The Lehigh Valley coal case was ordered re- 
argued at the last term of court, following the 
inability of the members of the bench to reach a 
decision. It is an appeal from the Federal Court 
for the Southern District of New York, dismissing 
a proceeding brought by the Department of Justice 
under the Sherman law to prevent the Lehigh 
Valley Railroad Co. and certain corporations con- 
trolled by it from continuing to restrain and mo- 
nopolize trade and commerce in anthracite coal 
produced, along the+line of and transported over 
its road, and also to prevent the railroad company 
from transporting in interstate commerce anthra- 
cite coal mined under its authority, or in which 
it has an interest, in violation of the commodity 
clause of the Interstate Commerce Act. 

During the week beginning October 11, a 
specially assigned docket of important cases was 
heard. The most important, from the point of view 
of public as well as legal interest, were those in- 
volving the validity of the Lever Act to prevent 
profiteering in necessities of life. Among these 
cases are the following: Weed’s Inc. and Gurdon 
H. Smith v. United States of America, in error to 
the U. S. District Court for the Northern District 
of New York; United States v. L. Cohen Grocery 
Co. in error to the U. S. District Court for the 
Eastern District of Missouri; Harry B. Tedrow, 
U. S. Attorney, v. A. T. Lewis & Sons Drygoods 
Co., appeal from the U. S. District Court for the 








IMPORTANT CASES BEFORE U, S. SUPREME 





District of Colorado; C. A. Weed & Co.) 'y, 
Stephen T. Lockwood, U. S. Attorney, appeal from 
the U. S. District Court for the Western District 
of New York; G. S. Willard Co. et al..v. A. Mitchel] 
Palmer, Attorney General and Edwin S. Wertz, 
U. S. Attorney for the Northern District of Ohio; 
R. E. Kennington et al. v. A. Mitchell Palmer, 
Attorney General, et al., appeal from the U. S. Dis- 
trict Court for the Southern District of Mississippi; 
Oglesby Grocery Co. v. United States, in error to 
the District Court for the Northern District of 
Georgia. 

There was an echo of the prohibition decision 
when the court denied the petition for a rehearing 
presented in the case of Christian Feigenspan, a 
Corporation v. Joseph L. Bodine, U. S. Attorney, 
and Charles V. Duffy, Collector of Internal Reve- 
nue, on appeal from the Federal Court for the 
District of New Jersey. It inyolved the constitu- 
tionality of the Prohibition amendment to the Con- 
stitution and of the Volstead act. 

Another important. case pending before the 
court is that of the American Column and Lumber 
Co. v. United States, which was a suit brought by 
the Department of Justice to prevent the operation 
of the so-called “open competition” plan of the 
hardwood manufacturers. The Department of 
Justice maintained this was a violation of the 
Sherman law, and an injunction restraining its 
further use was granted by the lower Federal 
court. 

Another important case ordered reargued at 
the coming term of court is that of Charles E. 
Smith v. the Kansas City Title and Trust Co., 
involving the validity of the Federal Farm Loan 
Act. This case was heard during the week of 
October 11. The main question is whether Con- 
gress has the right to create Federal farm land 
banks, joint stock land banks and to exempt the 
bonds of both. classes of banks from Federal, state, 
local and municipal taxation. 


There are several important labor cases 
pending in the court involving the right of peace- 
ful boycott and the liability of trade unions under 
the Sherman law. One of these is the United Mine 
Workers of America v. the Coronado Coal Co.. 
which was a suit filed by the coal company in the 
Federal Court for the Western District of Arkansas 
against the labor union and its members for treble 
damages under the Sherman law. The District 
Court held that it had no jurisdiction, but the Cir- 
cuit Court of Appeals reversed this decision on the 
ground that the complaint stated a good cause of 
action and that a labor union could be sued in its 
associated name. 

Other important cases pending in the court 
involve the question of the validity of the Con- 
necticut law taxing the property of foreign corpor- 
ations, the New York gas case, the New Jersey 
grade crossing law, the Indiana workmen’s com- 
pensation law, the Bisbee deportation cases, the 
child labor tax case, the Japanese naturalization 
case. : 

On the original docket of the court, the most 
important case is that involving title to the Red 
River oil lands, over which a three-cornered con- 
troversy has been waged by the State of Texas, 
the State of Oklahoma and the Federal Govern- 
ment. 
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ACTIVITIES OF STATE BAR ASSOCIATIONS 





Secretaries of State Bar Associations are re- 
quested to send in news of their organizations. 
“News” means not only official statements of time, 
place and programs of regular meetings and the 
action there taken but also reports of other in- 
teresting activities. In brief, anything showing 
what the membership, committees and leaders in 
the State Bar Association are thinking and doing 
with respect.to matters of professional interest. 
Secretaries can help to make this department one 
of the most interesting in the Journal. The col- 
_ lection of reports will enable each State Bar As- 
sociation to see every month what the others are 
doing and to avail itself of any suggestion con- 
tained in their activities. Contributions should 


be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 











CALIFORNIA 


The recent meeting of the California State Bar 
Association, which began at Santa Cruz on Sep- 
tember 23, was unusually interesting and success- 
ful. The attendance was good, the spirit of the 
delegates was keen, and it is the consensus of 
opinion that the things accomplished were of real 
significance and moment to the profession. 

The address of President Bradner W. Lee, 
of Los Angeles, on “Some Problems of the Hour 
and the Responsibilities and Duties of Lawyers 
Concerning Them,” was one of the main features 
of the meeting. 

The Association advocated the defeat of the 
proposal for a State constitutional convention; ap- 
proved a measure prohibiting the unlawful prac- 
tice of law by corporations and other unlicensed 
persons; recommended the enactment of an inde- 
terminate franchise law; indorsed the initiative 
amendment increasing the salaries of the Justices 
of the Supreme Courts and the District Courts of 
Appeal. 

Further, it approved the Uniform Sales Act 
and the Uniform Conditional Sales Act, as recom- 
mended for presentation to the legislature for en- 
actment by the section on “U niformity of State 
Laws;” urged the adoption by the United States 
Senate of the pending bill, already passed by the 
House, conferring power upon the Supreme Court 
of the United States to formulate and put into 
effect a complete system of rules for the regulation 
of procedure in the Federal District Courts; 
adopted the canons of ethics of the American Bar 
Association and provided for printing them annu- 
ally in the proceedings. 

It also adopted recommendations of the joint 
committee on laws relative to the disbarment of 
attorneys. These provided that the code of civil 
procedure be amended so as to permit verification 
of the accusation upon information and belief, if 
made by a Bar Association ; that a disbarred or sus- 
pended attorney, in addition to being precluded 
from practicing in court, should also be precluded 
from rendering legal service or in any manner hold- 
ing himself out as entitled to practice law, and 
that, pending an appeal from a conviction of an 
offense involving moral turpitude, an attorney 
should stand suspended from all rights; also that 


where an attorney has been disbarred no applica- 
tion for re-instatement shall be considered unless 
indorsed by the board of bar examiners. 

Among the notable papers read at the session 
was the annual address, “The Ever Increasing Law 
Reports,” by Professor M. R, Kirkwood, of Stan- 
ford University, and one by T. T. C. Gregory, of 
the San Francisco Bar, on “Beating Back Bolshe- 
vism.” 


ILLINOIS 


With the termination of the vacation period 
the Illinois State Bar Association is getting down 
to work on its fall and winter campaigns. The dis- 
trict meetings commence with the meeting at 
Carbondale on November 13, and progress through 
the State as follows: 

Taylorville, November 20; Springfield, Febru- 
ary 7; Beardstown, November 27; Ottawa, Decem- 
ber 4; Aurora, December 11. 

The Supreme Court have accepted the invi- 
tation of the Association to be their guests at the 
Congress Hotel, Chicago, on Friday evening, De- 
cember 3. Mr. Justice Clyde Stone will speak in 
behalf of the Supreme Court and Hon. Theodore 
E. Burton of Ohio has accepted the invitation to 
address the lawyers upon some timely subject to 
be announced later. The entertainment will be: in 
the form of an evening dinner given.to the mem- 
bers of the Supreme Court and their ladies. 

The Committee on Fees and Schedule ‘of 
Charges held its first meeting in Chicago. Seven 
of the ten members of the committee were present 
and the line of action for the year was determined 
upon. Alexander D. King, Jr., of Chicago, is 
Chairman of this committee and at the meeting 
Wirt Herrick of Farmer City, J. Fay Cusick of 
Chrisman and Clayton Barber of Springfield repre- 
sented the downstate lawyers, while Arthur Carl- 
sten, Walter E. Moss and Paul R. Wick were the 
Chicago members in attendance. In view of the 
great popularity of the schedule of fees recom- 
mended as a guide to new membef& by the Asso- 
ciation at its annual meeting, and also in view of 
the suggestions of many items of legal business 
which had been omitted from the schedule, the 
committee decided to send a questionnaire to every 
member of the Association showing a list of the 
various services charged for with the present sched- 
ule and asking for suggestions of changes. After 
these questionnaires have been returned the com- 
mittee will hold another meeting and decide 
whether the present schedule should be altered or 
amended. 

An interesting discussion was had by the Fees 
Committee on the question “of percentage of in- 
come from the various classes of business in the 
average Illinois law office, divided as “office,” “un- 
contested tourt matters” and “contested court mat- 
ters.” Each member of the committee gave his 
opinion as to the division of the revenue of his 
office for these various items and the average indi- 
cated that 43% of the Illinois lawyers’ income is 
derived from office practice, 40% from uncontested 
court matters, and 17% from contested court bus- 
iness. 

We are aware that there has been some crit- 
icism over the participation of the Illinois State 
Bar Association in the question of what are reason- 
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able fees for various kinds of legal service, but the 
present officers of the Association are of the opin- 
ion that, while it is the primary duty of a Bar 
Association “to cultivate the -science of jurispru- 
dence, promote reform in the law, facilitate the 
administration of justice, elevate the standard of 
integrity, honesty and courtesy in the profession, en- 
courage a thorough and liberal education, and culti- 
vate and furnish a spirit of brotherhood among its 
members,” the ideal association will also assist the 
lawyer in every phase of his legal life. The fees 
recommended by the Illinois State Bar Association 
have not been suggested as an endeavor to find 
a method whereby lawyers can get more money out 
of clients. 


KANSAS 


The twenty-eighth annual meeting of the 
Kansas State Bar Association will be. held at 
Wichita on November 22 and 23. The principal 
address will be delivered by Hon. Albert J. Bever- 
idge on the “The Development of the American 
Constitution under John Marshall.” 

This will be the first time that the annual 
meeting has been held away from the State Capitol 
at Topeka. Indications are that the move has in- 
creased to a large extent the interest which is being 
taken by the lawyers all over the state in the As- 
sociation. 

The annual banquet will be held at the Lassen 
Hotel the evening of Nov. 23. It is to be in honor 
of the long period of continuous service of Chief 
Justice W. A. Johnson on the Supreme Court of 
the State. He has been on that tribunal thirty-six 
years, 

One of the principal questions which will be 
brought before the Bar Association is that of in- 
corporation, and it is anticipated that a great’ deal 
of interest will be taken in this matter. 

During the past few months Hon. D. A. Valen- 
tine, who has so loyally served the Bar Association 
as its Secretary since the year 1900, and who has 
done much to make the Bar Association in the 
State of Kansas, resigned. Mr. W. E. Stanley of 
Wichita, Kansas, was appointed in his place. 


MAINE 


The coming meefing of the Maine State Bar 
Association to be held at the State House in 
Augusta on January 12, 1921, promises to be most 
interesting and valuable. 

Nineteen hundred and twenty is Maine’s Cen- 
tennial Year and the Association will at this meet- 
ing celebrate a century in- Maine’s jurisprudence. 

Chief Justice Leslie C. Cornish, of the Supremé 
Judicial Court, will deliver an address on “A 
Century of the Supfeme Court in Maine.” 

Judge Clarence Hale, of the United States Dis- 
trict Court, will deliver an address on “A Century 
of the Federal Courts in Maine.” 

Hon. John F. Sprague, of the Piecutenuie Bar 
and Editor of Sprague’s Journal of Maine History, 
will deliver an address on “A Century of the Bar 
in Maine.” 

It is expected that Chief Justice Arthur P. 
Rugg, of the Massachusetts Supreme Court, will 
bring the greetings of the Mother State of Massa- 
chusetts. 

There.will be a morning and afternoon session 


and the proceedings will clos¢ with a banquet at 
the Augusta House. A large attendance is ex- 
pected. 


NEBRASKA 
The twenty-first annual meeting of the Ne- 


braska State Bar Association: will be held at Lin-- 


coln on December 27 and 28. A special committee 
on the proposal to incorporate the Bar of the state, 
which has recently sent to each lawyer in Ne- 
braska its draft of the proposed enactment, with 
the request for suggestions as to changes, will 
make its report. A session will be held at the 
meeting, open to all lawyers whether members of 
the Association or not, for discussion of the meas- 
ure. The Association in previous meetings has 
gone on record in favor of the principle of incor- 
poration, and it is anticipated that’ the coming 
meeting will result in a definite proposal for its 
admission to the legislature. 


NEW HAMPSHIRE 


Joseph Madden of Keene, N. H., member of the 
General Council of the American Bar Association, 
was elected president of the Bar Association of New 
Hampshire at its annual meeting held June 26, 1920. 

The Bar Association of New Hampshire, at its 
last annual meeting, adopted a uniform fee bill ap- 
plicable throughout the state. Previously fees dif- 
fered greatly in the various counties. 


TENNESSEE 


The Tennessee Bar Association, all things con- 
sidered, has prospered during 1920. The Annual 
Convention was held in Nashville, Tenn., on July 
14 and 15, and was fairly well attended. It was 
gratifying to the members of the Nashville Bar to 
note the rather large number of out-of-town mem- 
bers of the Association who attended the meeting. 
Over thirty-five new members were elected. This 
brings the total membership to about five hundred 
and fifty. 

The Secretary desires to call attention to the 
able address of the Hon. G. B. Rose, of Lttle Rock, 
Arkansas, on “The Industrial Crisis and the Bar.” 
It was eloquently delivered, still more eloquently 
worded, and full of food for thought. He has since 
published it and all lawyers should find time to 
read it. As a token of esteem Mr. Rose was made 
an honorary member of the association. 

Mr. Elias Gates, of the Memphis Bar, spoke on 
the subject of “Declaratory Relief.” This address 
showed much painstaking work on the part of Mr. 
Gates, and all members of the Association thor- 
oughly enjoyed it. 

The retiring President, Giles L. Evans, Fayette- 
ville, Tenn., addressed the Association upon “Laws 
Recently Enacted,” which subject not only covered 
a broad field but was ably handled by Mr. Evans. 

The association elected the following officers 
for 1920-1921: President—Malcolm McDermott, 
newly appointed Dean of the Law School, Uni- 
versity of Tennessee, Knoxville; Vice-Presidents— 
Elias Gates, Memphis; John A. Chambliss, Chat- 
tanooga; R. T. Smith, Nashville; Secretary-Treas- 
urer—Byrd Douglas, Nashville, Tenn. 
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Carman Fitz Randolph 


It is with regret that we report the sudden 
death of Carman Fitz Randolph, of Morristown, 
New Jersey, who was a member of the American 
Bar Association from 1903 to 1911. He was ad- 
mitted to the Bar of New Jersey as well as of New 
York, and had his office in New York. He devoted 
much of his time and thought to legal and_ public 
questions, and was the author of a valuable book 
on Eminent Domain, published in 1894, also a book 
on Law and Policy of Annexation, published in 
1901. 





Judge Arthur Loomis Sanborn 


Arthur Loomis Sanborn, United States Dis- 
trict Judge for the Western District of Wiscons:: 
died at his home in Madison, October 18. He was 
born November 17, 1850 at Brasher Falls, St. 
Lawrence County, New York. His family came 
to Lake Geneva, Wis., when he was a boy, where 
his father died in 1861. In 1869 he went to Elk- 
horn, Wis., where he later served two terms as 
Register of Deeds of Walworth County. He then 
entered the Law School of the University of Wis- 
consin, graduating with the class of 1880. He at 
once began the practice of law at Madison, first 
with S. U. Pinney, until the appointment of Mr. 
Pinney to the Supreme Bench of Wisconsin, then 
with John C. Spooner, which continued until 
Senator Spooner’s re-election as United States 
Senator, and later with L. K. Luse and his son, 
John B. Sanborn. In January 1905 he was ap- 
pointed by President Roosevelt as United States 
District Judge. He was, for a time, Professor of 
Law in the Law School of the University of Wis- 
consin, and also served as a Commissioner on Uni- 
form State Laws and as a member of the Board 
of Bar Examiners for this state. 

Besides his widow he left four children: John 
B. Sanborn, Mrs. Chauncey E. Blake, Eugene H. 
Sanborn, and Philip G. Sanborn, all residing at 
Madison. His sons, John B. Sanborn and Philip 
G. Sanborn, are both engaged in the practice of 
law. 





Judge Caldwell Yeaman 


Judge Caldwell Yeaman, one of the most em- 
inent lawyers in Colorado, died in Denver in Sept. 
He was born in Elizabethtown, Kentucky, May 24, 
1849 and was of English ancestry. — 

Judge Yeaman began the practice of law at 
Henderson, Kentucky in 1870 in association with 
his brother, Malcolm. He removed from there to 
Kansas City, where he practiced his profession un- 
til 1876, when he went to Trinidad with his brother 
Harvey Yeaman, with whom he practiced law until 
the death of his brother shortly thereafter. He 
continued to practice at Trinidad until 1882, when 
he was elected District Judge, which position he 
occupied for the term of six years. He was the 
Democratic candidate for governor, opposing the 
late Governor Routt. 

Judge Yeaman came to Denver in 1891, form- 
ing an association with Charles C. Parsons. This 
partnership was dissolved in January, 1894. Since 
that time Judge Yeaman has practiced lis profes- 
sion with Frank E. Gove under the firm name of 
Yeaman & Gove, ‘ 

Judge Yeaman was the third president of the 
Colorado Bar Association, in 1899 and 1900. 
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Col. George W. Murphy 


Colonel George W. Murphy, one of the out- 
standing figures of the Arkansas Bar and a leading 
criminal lawyer in his section of the country, died 
on Oct. 11 at Little Rock. Resolutions on his death 
passed by the Bar paid a remarkable tribute to his 
talents as an advocate, the depth and extent of 
his legal attainments, his truly amazing eloquence 
and his moral and physical courage. 

“A few years before his death his associates 

united in giving him an ovation such as few men 
receive,” the resolutions say. “Our bar assembled 
at Forest Park, adjacent to this city, at a great 
barbecue in his honor, and we all devoted the entire 
day to addresses, in which were expressed the ad- 
miration and affection which we all felt and which 
he so richly merited. It was an occurrence unique 
in the history of our city, and a fitting tribute.” 
_ Colonel Murphy was born near Huntington, 
Carroll County, Tenn., on January 8, 1841, and 
lived there until May 3, 1861, when he enlisted in 
the Confederate Army, in the 22nd Tennessee 
Regiment. He was wounded at the battle of 
Shiloh, and again more severely at the battle of 
Murfreesboro. 

While convalescing from his wounds, he began 
the study of law, and at the close of the war he 
came to Hamburg, in this State, where he con- 
tinued his studies with W. D. Moore, and where he 
began the practice. 

In 1877 he removed to Hot Springs, and 
formed a partnership with the late Judge James 
D. Wood, -and afterwards with Colonel E. W. 
Rector. 

In 1890 he came to Little Rock, where he con- 
tinued to reside up to the time of his death. He at 
first formed a partnership with the late Judge T. 
B. Martin, which continued until Judge Martin 
was appointed Chancellor. He was afterward 
associated in partnership with Mr. T. M. Mehaffy, 
and also with Mr. Charles T. Coleman and Mr. W. 
M. Lewis. At the time of his death he was in 
partnership with Mr. E. L. McHaney and Mr. M. 
E. Dunaway. He was Attorney General of the 
State from 1901 to 1905. 

On December 24, 1866, he married Miss Sallie 
Harris Halton, who died June 27, 1901. Colonel 
Murphy is survived by five daughters. 





Col. Robert S. Morrison 

Col. Robert S. Morrison, one of the most dis- 
tinguished members of the Colorado Bar, died in a 
railroad accident Sept. 6. He. came to Colorado 
about the time that Judge Yeaman came. He 
settled in Georgetown, where he resided until he 
moved to Denver some twenty years ago. Colonel 
Morrison was best known as the author of works on 
Mining Law. “Morrison’s Mining Rights” passed 
through fifteen editions, the first edition being pub- 
lished in 1874 and the last in 1917, and is a standard 
authority in all the mining states. “Morrison’s 
Mining Reports” reached .24 volumes and at the 
time of his death, the author was engaged in work 
on “Morrison’s Oil Rights.” He was 77 years old. 


Judge Lee Estelle 
Judge Lee Estelle, the oldest member of the 
District bench of Douglas County, Neb., both in 
years and length of service, died Oct. 11. 











Ohio Referendum Decision 


Green Bay, Wis., Sept. 29.—To the Editor: 
The feature of the Journal “Review of the Recent 
Supreme Court Decisions” ought in itself to induce 
every member of.the Association to become a sub- 
scriber to the publication. It is not only absorb- 
ingly interesting, but brings to the attention of 
the bar, in a manner apt to permanently fix it in 
the mind, the course of reasoning by which the 
more recent and important decisions of the court 
have been reached. We assume, however, that you 
do not intend that your criticisms of the conclusions 
reached by the court, or the course of argument 
by which they are reached, in the cases reviewed, 
‘shall go unchallenged by the profession, but rather 
that your criticism should invite criticism from 
members of the bar, if there be reasonable ground 
therefor. I feel that such ground exists in your 
recent comments on the Ohio referendum case— 
Hawke vs. Smith (40 Sup. Ct. Rep. 495). 

Notwithstanding the decision was by a unan- 
imous court, you suggest a line of argument, not 
considered by the court, which you think requires 
a different decision. May we, with all due respect, 
suggest that your line of suggested argument is 
not altogether convincing, if sound. 

The Ohio constitution—adopted before the rat- 
ification of the amendment by the Ohio Legislature 
—reserved to the people of that state a referendum 
on the action of the General Assembly ratifying 
any proposed amendment of the Constitution of the 
United States. Treating this provision of the Ohio 
constitution as effective to influence the interpre- 
tation of the resolution of ratification, although 
held by the court—as it concededly must be— 
entirely futile as a restriction upon the power of 
ratification which the legislature exercises solely 
under the Federal constitution, you present the 
following suggestion: 

Tc would appear that it might be at least plausibly 
argued that the resolution of ratification adopted by the 
Legislature of Ohio was not understood by that body to 
be final and definite action under the fifth amendment of 
the Federal constitution. The organic law of the state then 
providing that such action should be subject to a refer- 
endum by the electors of the state, it would seem to be a 
legitimate conclusion that the resolution of ratification 
should be read as if it had incorporated in its terms 
expressly the provision of the constitution of the state, 
and recited what was clearly the purpose of this pro- 
vision, that the action of the legislature was taken subject 
to the vote of the people upon referendum as expressly 
prescribed in the constitution of the state. 

The sole source of the power of ratification by 
the legislature of an amendment of the Constitution 
of the United States being that instrument, the 
subject of such amendment is foreign to the state 
constitution, since it is regulated ‘alone by the 
Federal Constitution—the supreme law of the land. 
When the legislature of Ohio ratified the amend- 
ment, it not only performed that act by virtue of 
the power granted it by the Federal Constitution, 
but it must be held to have understood that it so 
acted. It cannot be assumed that it had in mind, 
as the source of its power, or as a limitation upon 
its power, or as interpretative of its power, any 
other instrument than that. under which alone it 
had authority to act, and was in fact acting—the 
Federal Constitution. It must of necessity have 





understood that its action was final, because under 
the Federal constitution it was in fact final. It 
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cannot be said that the legislature was ignorant of 
the sole source of its power to act, nor of the effect 
of its action. It must be assumed that it knew 
the law to be, as it is now pronounced by the court 
to be; and that it was acting solely under and with 
reference to that law. 

Where, then, is there any room for the idea 
that, when it acted solely by virtue of the pro- 
visions of the Federal Constitution, it intended to 
write into its act of ratification a limitation not 
found in the Federal constitution, nor authorized 
by it, but alone prescribed by the state constitution, 
which could not be at all concerned, under the 
supreme law, with the subject of ratification? Had 
the legislature written into the resolution of ratifi- 
cation the limitation suggested, its incorporation 
would have been a nullity, because beyond and 
foreign to its powers. The legislature must be pre- 
sumed to have known this. It cannot, therefore, 
be supposed that it intended any such incorpora- 
tion, an absolutely futile thing. It has given no 
intimation that it so ifitended, and no such pre- 
sumption can be permissible. 

Instead of the implication suggested being 
permissible under “the canons of American Con- 
stitutional law,” we respectfully submit that it 
would seem to be utterly opposed to such canons. 

H. D. FarRcHILp. 





A Tribute 

Denver, Col., Oct. 27,—To the Editor: Per- 
mit me to express through the Journal my deep 
grief over the death of our beloved ex-President. 
He was not long separated from his friend Niblack. 
His was a rugged character. He would have been 
a great Tribune in the best days of the Tribunate 
in Rome.—T. J. O’DonNELL. 





“Let’s Co-operate” 

Olympia, Wash., Nov. 4.—To the Editor: We 
are working hard to organize a Bar Association in 
each county of this state and are hopeful of success. 
I really haven’t time to comment on the “Journal” 
other than to say I am for it. There may be a 
monthly and quarterly harvest of Law Reviews and 
legal periodicals, but there is only one American 
Bar Association Journal. Let’s co-operate to make 
of it that which it should be—W. J. Millard. 





State Association Department 

Oklahoma City, Sept. 21—To the Editor: 
I am very much impressed with the Journal. It 
should do the American Bar Association a great 
amount of good. 

The department of state bar associations should 
do the bar in general, and the state bar associations 
in particular, a good service—W. A. Lybrand. 





Suggests Meeting Place 

St. Paul, Minn., Oct. 28.—To the Editor: I am 
delighted with the change in style of the Journal 
and, as an old newspaper man in the days before I 
began the practice of law, I appreciate the fine 
editing that the Journal now shows. I think it is a 
splendid step in the right direction and I, for one, 
am only. hoping that with the same class of editorial 
matter we may have a magazine not only of sixty 
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pages, but of one hundred or one hundred and fifty 
pages a month. 

Permit me the suggestion that there are many 
young men at the Bar who have cases along com- 
mon legal lines, and that a column or page or sec- 
tion devoted to decisions of interest to the lawyer 
who is just beginning to practice, in matters which 
to the older lawyers may seem fundamental and not 
necessary to publish, would still be of interest to a 
large number of young men whom we hope to bind 
together with us in the American Bar Association. 
These young men rarely ever have a case involving 
Constitutional law or the decisions of the highest 
courts in the land, and common, every-day affairs 
are to them much more important, frequently, than 
the decisions which the older and more experienced 
lawyers regard as the only ones worth reading about 
and studying. 

I notice that you invite suggestions as to the 
next place of meeting. A couple of years ago I 
attended a.convention at Ottawa Beach, Michigan, 
just across the lake from Milwaukee and a very 
short boat ride from Chicago, and a very short ride 
from Detroit. The place is accessible from both 
east and west and certainly easily accessible to all 
our members in the central part of the United 
States. I do not know what the situation is at 
Ottawa Beach at present, but if it is the same as it 
was two years ago, it would make an ideal place for 
a convention. There is a beautiful hotel, magnifi- 
cent grounds, golf course, boating, fishing and every 
form of amusement which a summer resort can give. 
I throw this out merely as a suggestion for the com- 
mittee in charge to investigate, for I think the loca- 
tion would invite a very large attendance from all 
sections of the country. 


H,. D. FRANKEL. 





Pay of Federal Jurors . 

At the recent St. Louis Convention of the 
American Bar Association a resolution was pre- 
sented expressing the sense of the Association that 
Congress should increase the pay of Federal Jurors. 
This was referred to the Executive Committee and 


has by the Executive Committee been referred to 
the Committee on Jurisprudence and Law Reform. 

The pay of jurors is now fixed at $3 per day 
by the terms of an Act of June 21, 1902, which in- 
creased the allowance from $2 to $3 per day. The 
pay of witnesses in Federal Courts is in even a 
worse plight, the allowance being $1.50 per day 
with the travel allowance of five cents per mile now 
granted jurors, 

The Department of Justice has for some time 
past urged upon Congress an increase of the allow- 
ance for witnesses, and a bill, S. B. No. 3681, 
passed the Senate at the last session, making an 
increase. The Attorney General has addressed to 
the Chairman of the Judiciary Committee of the 
House a letter urging that a substitute bill therefor 
be passed by the House, increasing the allowance 
of jurors as well as witnesses to $5 for each actual 
day’s attendance upon court and for the time 
necessarily consumed in traveling to attend court 
and returning home. 

Those in the Department of Justice who are 
advocating the necessary legislation have expressed 
their desire that members of the Bar in general 
join in the advocacy of the measure. It has been 
pointed out very frequently of late that the in- 
creased cost of travel, lodging and subsistence, 
especially in the larger cities of the country, makes 
the present allowance to jurors and to witnesses 
quite inadequate. And in the case of jurors this 
situation results in such hardships as tend-to cause 
indifferent jury work as well as outright discontent, 
especially on the part of jurors who find themselves 
empaneled for trials of any considerable length. 





Where Mansfield Erred 
Mr. Dunning, afterwards Lord Ashburton, was 
stating the law to a jury at Guild hall when Lord 
Mansfield interupted him by saying, “If that be law, 
I’ll go home and burn my books.” “My Lord,” re- 
plied Dunning, “you had better go home and read 
them.” 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, 
CIRCULATION, ETC., REQUIRED BY THE ACT 
OF CONGRESS OF AUGUST 24, 1912, 
of Journal issued by American Bar Association, published 
monthly at Chicago, Illinois, for October 1, 1920: 

STATE OF pong ss. 
County oF Cook, 

Before me, a notary public, in and for the state and county 
aforesaid, personally appeared S. S. Gregory who, having 
been duly sworn according to law, deposes and says that he 
is the editor-in-chief of the Journal issued by American Bar 
Association, and that the following is, to the best of his knowl- 
edge and belief, a true statement of the ownership, manage- 
ment (and if a daily paper, the circulation), etc., of the afore- 
said publication for the date shown in the above caption, 
required by the Act of August 24, 1912, embodied in section 
443, Postal Laws and Regulations, printed on the reverse of 
this form, to-wit: 

1. That the names and addresses of the publisher, editor, 
managing editor, and business manager are: 

Publisher, American Bar Association, W. Thomas Kemp, 
Sec., Baltimore, Md. 

Editor, S. S. Gregory, Chicago, Title & Trust Bldg. 

Managing Editor, James Keeley, Chicago, 1612 First Na- 
tional Bank Bldg. 

Business manager, James Keeley, Chicago, 1612 First Na- 
tional Bank Bldg. 

2. That the owners are: (give names arid addresses of in- 
dividual owners, or, if a corporation, give its name and the 
names and-.addresses of stockholders owning or holding 1 per 
cent or more of the total amount of stock.) 

American Bar Association (not inc.), William A. Blount, 
President, Pensacola, Fla.; F. E. Wadhams, Treasurer, 78 
Chapel Street, Albany, N. Y.; W. Thomas Kemp, Secretary, 
901 Maryland Trust Bldg., Baltimore, Md.; W. O. Hart, 
Chairman General Council, 134 Carondelet Street, New Or- 
leans, La. 

3. That the known bondholders, mortgagees and other 
security holders owning or holding 1 per cent or more of total 


amount of bonds, mortgages or other securities are: (If there . 


are none, so state.) 


There are no bondholders, mortgagees or other security | 


holders. 


4. That the two paragraphs next above, giving the names | 


of the owners, stockholders and security holders, if any, con- 9 
tain not only the list of stockholders and security holders as ¥ 
they appear upon the books of the company but also, in cases 7 


where the stockholder or security holder appears upon the 
books of the company as trustee or in any other fiduciary 7 
relation, the name of the person or corporation for whom 


such trustee is acting, is given’; also that the said two para—m 


graphs contain statements embracing affiant’s full knowledge? 
and belief as to the circumstances and conditions under which™ 


stockholders and security holders who~do not appear upon § 


the books of the company as trustees, hold stock and securi- 9 


ties in a capacity other than that of a bona fide owner; and™ 


this affiant has no reason to believe that any other person, 


association, or corporation has any interest direct or indirect 7 


f 


in the said stock, bonds, or other securities than as so stated @ 


by him. S. S. Grecory. 
Sworn to and subscribed before me this 24th day of 

September, 1920. F, RaIrLton. 
(My commission expires June 24, 1923.) 





Before the Days of Suffrage 


Governments rather depend upon men.than J 


men upon governments; let men be good and the | 


government cannot be bad; if it be ill they will cure ® 


it—though good laws do well, good men do better, 
for good laws may want good men and be abol- 


ished or evaded by evil men, but good men will | 


never want (lack) good laws nor suffer ill ones.— 7 


William Penn. 
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